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“implied-in-law” condition, to arrive at a result it
deemed desirable on policy grounds.171

Apparently, this rationale by the Queen’s Bench further cemented
the doctrinal gaps between absolute liability in contract and the
use of the three existing exceptions—supervening death,
destruction of subject matter, and operation of law—by bolstering
the reasoning through the use of a heavy-handed reading of
1mplied conditions that Taylor and Caldwell made by operation of
law in their contemplations regarding their lease of the music
hall; thus, in the context of the earlier exceptions to absolute
Liability for contract breach, Taylor strengthened these exceptions
by inserting a rationale of implied-in-law conditions.!72

Another approach to Taylor would emphasize less on
implied conditions and ins
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created by impossibility in the conventional stronghold of
absolute liability by loosening the strict impossibility requirement
to impracticability of performance as also a reason to excuse
parties from liability.17 Commentators have often attributed this
shift to one 1916 California Supreme Court case, Mineral Park
Land Co. v. Howard,'™ where a defendant-contractor was
excused from breach of a contract for extracting and transporting
gravel from plaintiff’'s land for the building of a bridge when it
was found that a substantial portion of the gravel was
underwater and could not be extracted without significant
expense.l”” The transformative phrase from Mineral Park Land
Co. was when the court conflated 1impossibility with
1mpracticability in this case, opining that “a thing is impossible in
legal contemplation when it is not practicable; and a thing is
impracticable when it can only be done at an excessive and
unreasonable cost.”178 One further expansion of the doctrine
away from its original form in Taylor was the acknowledgment of
risk bearing and the view that changed circumstances that
1mpede performances can also severely change the type of risks
borne by parties in their basic assumptions of the agreement in
ways that justify excuse. According to one court, “[i]t is implicit
in the doctrine of impossibility . . . that certain risks are so
unusual and have such severe consequences that they must have
been beyond the scope of the assignment of risks inherent in the
contract, that 1s, beyond the agreement made by the parties.”179
As a result, “[t]o require performance in that case would be to
grant the promisee an advantage for which he could not be said to
have bargained in making the contract.”180 Thus, the doctrine of
impossibility evolved from implied-in-law conditions to risk

175 See Joseph M. Perillo, CALAMARI AND PERILLO ON CONTRACTS § 13.1
(5t ed. 2003).

176 Mineral Park Land Co. v. Howard, 156 P. 458 (Cal. 1916); see also 8
MURRAY ON CONTRACTS, supra note __, at § 113[A][2] (noting that Mineral
Park Land Co. “is often viewed as the modern foundation of the doctrine of
impossibility”).

177 Id. at 458-60.

178 Id. at 460.

179 Mishara Const. Co. v. Transit-Mixed Concrete Corp., 310 N.E.2d
363, 367 (Mass. 1974).

180 Id.
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bearing and eventually morphed into the doctrine of
Impracticability.

Modernly, impracticability excuses a breaching party from
liability in a contract based on the failure of a basic assumption
formed at the time of contracting—usually the non-occurrence of
a supervening event—that subsequently renders performance by
a faultless party too burdensome to continue. Compared to
earlier incarnations and use of the impossibility doctrine, what
has later become impracticability furthers the development of
flexibility in contract law by chipping away at some the earlier
boundaries of contracts doctrine in pursuing a less constraining—
and perhaps, more pragmatic—version of contract law: “The
doctrine ultimately represents the ever-shifting line, drawn by
courts hopefully responsive to commercial practices and mores, at
which the community’s interest in having contracts enforced
according to their terms is outweighed by the commercial
senselessness of requiring performance.”’8! In their respective
realms, both the Uniform Commercial Code [hereinafter U.C.C.]
and the Restatement (Second) of Contracts [hereinafter
Restatement] recognize the impracticability doctrine for excusing
parties’ breach—with both versions possessing close similarities.
Nonetheless, along with their recognition of frustration of
purpose, both authorities illustrate how modern contract law had
needed to broaden concepts of breach and liability and as a result
relied on doctrinal innovations to create sense of flexibility and
progression from traditional rules. Indeed, in the modern
practice of commerce, the impracticability doctrine allows parties
to access a less stringent contracts world because of such
recognition for flexibility. And underlying such flexibility 1s a
constant element of fairness involved in its application—perhaps
continuing the fairness in which earlier impossibility cases, such
as Taylor, used to render their decisions.!’82 As E. Allan
Farnsworth notes, impracticability “candidly recognizes that the
judicial function is to determine whether, in the light of

Bl Transatlantic Fin. Corp. v. U.S., 363 F.2d 312, 315 (D.C. Cir. 1966)
(discussing evolution of impracticability).

182 See Richard S. Wirtz, Revolting Developments, 91 Or. L. Rev. 325,
355 (2012) (“The law of impracticability, the courts and commentators say over
and over, is rooted in considerations of fairness.”) (footnote omitted).



