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SAINT Louis UNIVERSITY SCHOOL OF Law

DEVOLUTION OF AUTHORITY: THE DEPARTMENT OF
JUSTICE’S CORPORATE CHARGING POLICIES

LAWRENCE D. FINDER* & RYAN D. McCONNELL**

INTRODUCTION

A climate of corporate corruption following the Enron scandal and public
backlash over the conviction of the Arthur Andersen accounting firm have
transformed the way the Department of Justice (DOJ) handles the prosecution
of business entities. This change is best embodied in the DOJ’s Principles of
Federal Prosecution of Business Organizations, commonly called the
Thompson Memo.! Afier Enron and Andersen, pre-trial diversion has
flourished as both corporations and the government have become less willing
to roll the dice on a corporate criminal prosecution. From 2002 to 2005, the
DOJ has entered into twice as many non-prosecution agreements (NPAs) and
deferred prosecution agreements (DPAs) (collectively, “pre-trial agreements™)
as it had over the previous ten years (1992-2001).2 This year, the use of pre-
trial agreements continued to grow with the DOJ entering into eight DPAs and

* Partner, Haynes and Boone, LLP; Former United States Attorney for the Southern District of
Texas. J.D., Loyela University of Chicago School of Law.

** Former Law Clerk to Judge John C. Gedbold, Eleventh Circuit Court of Appeals. J.D,
Washington University in Saint Louis School of Law. This article represents the views of the
authors only.

. Memorandum from Larry D. Thompson, Deputy Att’y Gen., U.S, Dep’t of Justice, (o
Heads of Dep’t Components on Principles of Fed. Prosecution of Bus. Orgs. (Jan. 20, 2003),
ttp:/Awww.usdoj.govidag/citicorporate_guidelines.him (last visited Oct. 30, 2006) [hercinafter
Thompson Memo].

2. Corp. CRIME REP., Crime Withowt Conviction: The Rise of Deferred and Non
Prosecution  Agreements, Dec. 28, 2005, hitpi//www.corporalecrimereporter.com/deferred
report.htm (last visited Oct. 30, 2006) [hereinafter CCR Reporr]. For more recent statistics, see
the authors’ compilation of non-prosecution agreements and delerred prosecution agreements
located in the Appendix of this paper. Figure | tracks the increase in pre-trial agreemenls since
1992. Unlike the Corporate Crime Reporter, the authors did not include the declination of
prosecution of Shell Qil in July 2005 because there was no agreement.  Figure 1 also includes
four non-public NPAs that are not included in the DPA/NPA Matrix: Hilfiger (S.D.N.Y. 2005),
Coopers & Lybrand (C.D. Cal. 1996), Sequa (S.D.N.Y. 1996), and Salomon Bros. (5.D.N.Y.
1994).
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seven NPAs in the beginning of 2006.> Although the rise in the number of
agreements may not be directly linked to the fall of Enron and Andersen and
the rise of the Thompson Memo, the temptation to link the three events is
overwhelming. Regardless of the strength of this link, one thing is certain:
post-Thompson Memo, the nature and terms of these pre-trial agreements have
changed.”

Figure 1: Number of Pre-Trial Agreements Since 1992
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After the Thompson Memo, pre-trial agreements grew in length and
became loaded with features that were absent from pre-1999 agreements, such
as waivers of attorney-client privilege and work product protection, provisions
for the appointment of an independent monitor, and admissions of
responsibility with promises by the company not to contradict the ag,reenwnl.s
The Thompson Memo did not provide a mandate for pre-trial diversion, merely
a roadmap—a feat of alchemy loosely based on the U.S. Attorneys’ Manual
and Chapter Eight of the Federal Sentencing Guidelines (Business
Organizations). The DOJ has been able to use the Thompson Memo and its
theme of corporate cooperation to ferret out corporate fraud and fundamentally
change the way businesses under investigation interact with federal
prosecutors. In December 2004, then Assistant Attorney General Christopher
A. Wray noted in the Criminal Division’s Annual Report that “[i]n certain
cases, these flexible and innovative approaches can strike the right balance
between diligent enforcement and deterrence on the cone hand, and proper
incentives for companies to self-report and cooperate on the other.”™® Recent
events suggest, however, that the evolution of the DOJ’s corporate charging
policy may have reached a pinnacle, as pre-trial agreements drafied by

3. See infra Publicly Available DOJ Non-Antitrust DPA and NPA Matrix at Appendix
[hereinafler DPA/NPA Matrix]; Ne More Amnesty, CORP. CRIME REP., May 1, 2006, at | {noting
continued rise of pre-trial agreements following a December 2005 Corporate Crime Reporter
Survey).

4, The data in this paper only includes public non-antitrust NPAs and DPAs entered into
with the DOJ before October 2006.

5. See infra DPA/NIA Matrix at Appendix.

6. Christopher A. Wray, 2004 ANNUAL REPORT OF DEP'T OF JUSTICE CRIMINAL Div. 30
(Dec. 23, 2004), available at hip:iwww.usdoj.goviceriminal/CRMAnnualReport2004.pdl.
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prosecutors may vary depending on which of the 93 different U.S. Attorney’s
Offices handles the prosecution—a devolution of authority.

. THE GENESIS OF PRE-TRIAL DIVERSION: ONE SIZE FITS ALL?

Recently, the use of pre-irial agreements has been on the rise. These
agreements—most frequently used in securities and financial fraud cases—
offer the government and companies an opportunity o resolve a criminal
investigation without unnecessary collateral costs.” Politically and socially, the
Arthur Andersen indictment was a disaster.® Absent pervasive, endemic
criminal activity within the organization, both sides have learned that these
agreements serve as a valuable tool that prosecutors may use io avoid the
collateral consequences that occurred in Andersen and to focus instead on
individual wrongdoers.” Accordingly, the DOJ has effectively used these
agreements to focus on individuals within business organizations that had a
hand in criminal wrongdoing, While the reasons behind the rise of pre-trial
agreemenls seem clear enough (e.g., Andersen’s demise after its indictment,
including the loss of 28,000 U.S. jobs),' the origins of such agreements are not
S0 transparent.

A, Organizational Guidelines

The intellectual underpinnings for the Thompson Memo began to take
shape in 1991, when the Federal Sentencing Guidelines were supplemented
with a new Chapter Eight, entitled “Sentencing of Organizations”
(Organizational Guidelines), which emphasized corporate cooperation as a

7. Id m30-31.

8. Sece, e.g., Editorial, Arthur Andersen’s “Victory”, WALL §T. )., June 1, 2005, at A20;
Jonathan D. Glater, Enron Trial Stirs Memory of Andersen, N.Y. TIMES, Feb. 21, 2006, at CI.
Not only did the indictment of Andersen destroy the accounting lirm, but it sunk a $500 million
settlement that was being negotiated with the SEC that would have returned millions to
sharcholders. Kurt Eichenwald, S.E.C. Had Sought 5500 Million in Failed Talks with Andersen,
N.Y. TIMES, Mar. 20, 2002, at Al. Io 1996, Andersen entered into a deferred prosecution
agreement with the U.S. Attorney's Office for the District of Connecticut. See Letter from Edwin
J. Gale, Peter A. Clark & Thomas J. Murphy, U.S. Att’ys for D. Conn., to Eliot Laver & Shaun S.
Sullivan (Apr. 15, 1996}, hip:/swww.corporatecrimereporter.com/documenis/andersen.pdf (last
visited Oct. 30, 2006) [hereinafler Andersen Agreement]. One could argue that having alrcady
received one deferred prosceculion agreement, the DOJ had to prosecute the entity. But sce
Elizabeth K. Ainslie, Indicting Corporations Revisited: Lessons of the Arthur Andersen
Prosecution, 43 AM. CRIM. L. REv. 107, 109 (2006) (arguing that the outcome in Andersen was
dispropottionate to the offense).

9. See Jonathan D. Glater & Lynnley Browning, Deal Likely to Let KPMG Avoid Charge in
Tax Case, N.Y, TIMES, Aug. 11, 2005, at C1.

10. See id ; Yancssa Blum, Justice Deferred, LEGAL TIMES, Mar. 21, 2005, at 1.
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condition for leniency in the sentencing process." These guidelines were
intended to provide guidance to the government at the sentencing phase of a
criminal prosecution. The Organizational Guidelines set forth a variety of
criteria that a court could use in determining what sentence, if any, to give a
corporation. A prominent feature of the Organizational Guidelines was their
focus on cooperation. The commentary to the new chapter urged the
government to require organizations to waive their protections to demonstrate
cooperation with the government, and thus, to qualify for a more lenient
12 : S - .
sentence. - Specifically, the Organizational Guidelines provided:

To be timely, the cooperation must begin essentially at the same time
as the organization is officially notified of a criminal investigation. To
be thorough, the cooperation should include the disclosure of all
pertinent information known by the organization. A prime test of
whether the organization has disclosed all pertinent information is
whether the information is sufficient for law enforcement personnel to
identify the nature and extent of the offense and the individual(s)
responsible for the criminal conduct."

To ensure that full disclosure was made, the new Organizational Guidelines
also contemplated that the organization be allowed a reasonable period of time
to conduct an internal investigation—now a prelude to many pre-trial
agreements." The Organizational Guidelines, however, did not address pre-

1l. See Lawrence D. Finder, Internal Investigations: Consequences of the Federal
Depuwtation of Corporate America, 45 5, TEX, L. REv, 111, 133 n2 (2003) (citing the U.S,
SENTENCING GUIDELINES MANUAL (2002)). Also, it should be noted that the DOJ's Antitrust
Division has had a longsianding prosccution policy for corporate entities, which was made
uniform in 1999. Jd. at 113 (citing U.S. Dep’t of Justice, Corporate Leniency Policy (Aug. 10,
1993}, available at htip://www.usdoj.gov/atr/public/guidelinesilencorp.itm).  Agreements in
antitrust cases entered into under the DOJ Antitrust policy are not addressed in this article.

12, U.S. SENTENCING GUIDELINES MANUAL § BC2.5 cmt, 12 (1992). Historically, absent a
“common interest” or *joint privilege™ exception, privilege was only considered “waived™ by the
holder voluntarily disclosing the information to a third party or placing the communication at
issue in litigation. See Fed. Deposit [ns. Corp. v. Ogden Corp., 202 .3d 454, 461 (1st Cir. 2000),
see also Mary Beth Buchanan, Effective Cooperation by Business Organizations and the Impact
af Privilege Waivers, 33 WAKE FOREST L. REV, 587, 610-11 (2004) {nating that “[tJhe Justice
Depariment’s consideration of waiver of the attorney-client privilege and/or work product
protection by organizational defendants in evaluating cooperation is based on the definition of
cooperation set forth in the Organizational Sentencing Guidelines.™).

13. U.S. SENTENCING GUIDELINES MANUAL § BC2.5 cmt. 12 (1992) (emphasis added).

14, /d. st emt. 10; see infra DPA/NPA Matrix at Appendix. The various U.S. Attorney’s
Offices may not always choose to allow companies to conduct a thorough internal investigation.
The Organizational Guidelines suggest that companies should be allowed to undertake such an
investigation, but the U.S. Attomey for each district is under no obligation to permit the
corporation to do so, See Memorandum from Eric Holder, Deputy Au'y Gen., U.S. Dep't of
Justice 1o Component Heads and U.S. Attorneys on Bringing Criminal Charges Against Corps.
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trial agreements specifically. But because the guidelines focused on the
sentencing phase of a criminal prosecution {(when presumably the window for a
pre-trial agreement would have closed), this omission is unsurprising.

The Organizational Guidelines did, however, lay a foundation for the
compliance monitors that would later become a staple of virtually every pre-
trial agreement reviewed for this article. Under the new Organizational
Guidelines, “if, at the time of sentencing, an organization having 50 or more
employees does not have an effective program to prevent and detect violations
of law,” a Court shall order probation.'s In the event of probation for lack of
an effective compliance program, section 8Dl1.4(c)(1) provided, “[t]he
organization shall develop and submit to the court a program to prevent and
detect violations of law, including a schedule for implementation.”™® The
organization was also required to “notify its employees and shareholders of its
criminal behavior and its [compliance program].”” Furthermore, section
8D1.4(c)(4) stated:

[T]he organization shall submit to: (A) a reasonable number of regular
or unannounced examinations of its books and records at appropriate
business premises by the probation officer or experts engaged by the
court; and (B) interrogation of knowledgeable individuals within the
organization. Compensation to and costs of any experts engaged by the
court shall be paid by the organization.'®

Depending upon the nature of the terms for the compliance program, such a
compliance monitor could essentially make the company and the government
business partners,' With the addition of this new language and the recognition
that organizations may require special treatment, the Organizational Guidelines
laid the groundwork for the explicit DOJ prosecutorial policy that considered
both the impact of cooperation and a compliance monitor in corporate charging
decisions. These considerations laid the foundation for explicit DOJ policies
that would shape future pre-trial agreements for years 1o come.

B.  Pre-1999 Pre-Trial Agreements

The pre-trial agreements that followed the implementation of the
Organizational Guidelines were relatively primitive (some might say less

{June 16, 1999), htip://Awww.usdoj.gov/eriminal/froud/policy/Chargingcorps.nml (last visited
Oct. 30, 2006) [hereinafier Holder Alenio).

I5. U.S. SENTENCING GUIDELINES MANUAL § BDI.1{a}3) (1992); U.S. SENTENCING
COMM'N, CORPORATE CRIME IN AMERICA: STRENGTHENING THE “G00D CITIZEN"
CORPORATION 15-21 (Sept. 1995), available or htip:/fwww.ussc.gov/sympo/wesympo.pdf
{outlining application of the Organizational Guidelines to corporate defendants).

16. U.S. SENTENCING GUIDELINES MANUAL § 8D1.4(cX1) (1992).

17. Id § 8D1.4(c)K2).

18. Id § 8D1.4(c)(4).

19. See infira Part V.



SAINT Louis UNIVERSITY SCHOOL OF LAw

6 SAINT LOUIS UNIVERSITY LAW JOURNAL [Vol. 511

draconian) compared to the modern pre-trial agreement, with the exception of
the Prudential DPA.® The early agreements were simple and often
represented a compromise on criminal liability. In fact, many of the early
agreements did not contain provisions in which the business admitted or
conceded any wrongdoing—an important feature for companies defending
themselves in parallel proceedings.z' Additionally, the privilege waivers in
these early pre-trial agreements were much more limited in scope than present-
day agreements. In the 1994 John Hancock Mutual Life NPA, the privilege
waiver was limited to work product documents relating to an internal
investigation “so long as the materials do not reflect Hale and Dorr legal
advice to Hancock or communications among counsel.” Merrill Lynch and
Lazard Freres's 1995 NPAs included attorney-client privilege waivers, but did
not waive work product protection.” The 1994 Armour of America DPA, the
1996 Arthur Andersen DPA, the 1993 Aetna NPA, and the 1994 Hancock
NPA did not waive any privileges.**

The applicable time frame of these early pre-trial agreemenis was
generally unclear. Prudential was the only early agreement to include an
explicit date when the agreement would expire.zs In the Armour DPA, an
agreement among the U.S. Attorney’s Office for the Central District of
California, Armour of America, and the U.S. State Department, the agreement
expired as soon as Armour paid the $20,000 fine.® The other early agreements
had no explicit length.27 When the later agreements contained definite

20. Letter from Mary Jo White, U.S. Ait'y for S.D.N.Y, to Scot W. Muller & Carey R.
Dunne, Prudential Counsel (Oct. 27, 1994}, hitp:/fwwwv.corporatecrimereporter.com/documents/
prudential.pdf (Jast visited Qct. 30, 2006) [hercinafler Prudential Agreement].

21. See Offer of Sewlement § 2, U.S.-Acina Capital Management, Inc., (Aug. 19, 1993),
http:iiwww.corporatecrimereporter.com/documents/actna.pdf  (last  visited Oct. 30, 2006)
[hercinafier Aetna Agreement], Andersen Agreement, supra note 8, at § 2; Deferred Prosccution
Agreement 7 4, United States v. Armour of America (C.D. Cal. Dec. 29, 1993), htip:/pmdte.org/
Consent®a20A preements! 1993/Armor?a200%s20America,%20Inc/Deferred%20Prosecution%20
Agreement.pdf (last visited Oct. 30, 2006) [hereinafler Armowr Agrecment]; Settlement
Agreement ¥ 25, US.-Lazard Freres & Co. LLC (Oct. 26, 1995), hitp:/fwww.corporatecrime
reporter.com/documents/lazard.pdf {last visited Oct. 30, 2006) [hereinafter Lazard Agreement];
Settlement Agreement 9 23, U.S.-Merrill Lynch, Pierce, Fenner & Smith Inc. (Oct. 26, 1993),
hitp:/’'www corporatecrimereporier.com/documentsmerrillpdl (last  visited Oct. 30, 2006)
[hereinafler Mervill Lynch Agreement].

22 Agreement of Settlement § 5, US.-John Hancock Mut. Life Ins. Co. Inc., No. 94-
10553RGS (D. Mass. Mar. 21, 1994) [hereinafter Hancock Agreement] (on file with The Saint
Louis University Law Journal).

23, Lazard Agreement, supra note 21, at 19; Merrilf Lynch Agreement, supra note 21, at 18.

24, Sve Aewna Agreement, supra nole 21; Andersen Agreement, supra note 8; Armour
Agreement, supra note 21; Hancock Agreement, supra note 22,

25. See Prudemtial Agreement, supra note 20,

26. Sec Armour Agreement, supra note 21, ot 5.

27, See Aetna Agreement, supra note 21; Lazard Agreement, supra note 21,
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durations, this was a significant improvement over the early agreements from
the standpoint of the corporation.”® Finally, none of the early pre-trial
agreements included independent compliance monitors.”  Similarly, the
business reforms in the early agreements were limited to compliance reforms.*
Things would change in 1999

Figure 2: Pre-Trial Agreements From 1991-2002
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[I. THE HOLDER MEMO: THE NEW DEAL

In 1999, a little-noticed memo drafted by then-Deputy Attorney General
Eric H. Holder, Jr. (Holder Memo), captioned “Bringing Criminal Charges
Against Corporations,” memorialized the Organizational Guidelines’ use of
cooperation as a factor in charging decisions.” The Holder Memo explicitly
relied on the U.S. Sentencing Guidelines and the U.S. Attorneys’ Manual as
the sources for its directive to prosecutors.” In doing so, it took a set of post-
investigation procedures and policies (the Organizational Guidelines) and
merged it with a set of pre-trial policies and initiatives (the U.S. Attorneys’
Manual), an amalgamation that transformed DOJ corporate charging policy.

The Holder Memo began by acknowledging that corporate charging
decisions involve different variables than those involving individuals.* These
different considerations, Holder pointed out, do not mean that corporations

28, The only specific DOJ policy that sets forth a definite length for pre-trial agreements is
found in the U.S. Attorneys’ Manual. See infra Part I,

29. See Aetna Agreememnt, supra note 21; Andersen Agreement, supra note 8; Hancock
Agreement, supra note 22

30. See, e.g., Aetna Agreement, supra note 21, al 5-9; Andersen Agreemem, supra nole 21,
at 3; Hancock Agreement, supra note 22, at 4,

31. See infra DPA/NPA Matrix at Appendix. Figure 2 shows the general content of pre-trial
agreements from 1991 through 2002,

32. Holder Memo, supra note 14; see Finder, supranote 11, at 115,

33. See Holder Memo, supra note 14,

3. Id = Part 1(B).
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should be granted special treatment.”® In 2002, then- Deputy Attorney General

Larry Thompson explained this stance:

[Clorporations are economic and cultural facts in our society. Employees act
on the corporation’s behalf and take on the corporation’s identity. Large
corporations, develop their own methods and culture that guide employees’
thoughts and actions. That culture is a web of attitudes and practices that tends
to replicate and perpetuate itself beyond the tenure of any individual manager.
That culture may instill respect for the law or breed contempt and malfeasance.
The organization itself must be held accountable for the culture and the
conduct it promotes. Without this toel, the public would have no adequate
deterrent to corporate criminal conduct because the culture that condoned, or at
least acquiesced in, that behavior would be beyond the criminal law's power to
correct.  Only by prosecuting the corporation itself can we ensure systemic
reform,

In other words, corporations should be held accountable just as individuals are.
Like the Organizational Guidelines, the Holder Memo recognized that meting
out this responsibility involved special considerations that flow from the
corporate form, Because these considerations had previously been nebulous
and complex, the Holder Memo explicitly tried to implement a standard that
prosecutors could use in deciding how to prosecute a corporate entity.

A.  Holder’s Framework

In recognition of a corporation’s special status, the Holder Memo
identified eight factors that should serve as a general framework for
prosecutors to consider in deciding whether to criminally prosecute a
corporation:

I.

[ ]

The nature and seriousness of the offense, including the risk of harm to
the public, and applicable policies and priorities, if any, governing the
prosecution of corporations for particular categories of crime;

. The pervasiveness of wrongdoing within the corporation, including the

complicity in, or condonation of, the wrongdoing by corporate
management;

. The corporation’s history of similar conduct, including prior criminal,

civil, and regulatory enforcement actions against it;

4. The corporation’s timely and voluntary disclosure of wrongdoing and
its willingness to cooperate in the investigation of its agents, including,
35, Seeid

36. Larry D. Thompson, Deputy Aty Gen., Address to the Americon Bar Association
Criminal Justice Section (Aug. 10, 2002), hitp://www.usdoj.gov/dag/specch/2002/081002aba
criminaljustice.bim (last visited Oct. 30, 2006).
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if necessary, the waiver of corporate attorney-client and work product
privileges;

5. The existence and adequacy of the corporation’s compliance program;

6. The corporation’s remedial actions, including any efforts to implement
an effective corporate compliance program or to improve an existing
one, to replace responsible management, to discipline or terminate
wrongdoers, to pay restitution, and to cooperate with the relevant
government agencies;

7. Collateral consequences, including disproportionate harm to
shareholders and employees not proven personally culpable; and

8. The adequacy of non-criminal remedies, such as civil or regulatory
enforcement actions.”

The most controversial provision of the Holder Memo was number four,
“[t]he corporation’s timely and voluntary disclosure of wrongdoing and its
willingness to cooperate in the investigation of its agents, including, if
necessary, the waiver of corporate attormney-client and work product
privileges.™® This provision memorialized the Organizational Guidelines’
language suggesting that waiver of attorney-client privilege can be viewed as
cooperation. Holder, however, never intended this waiver to be absolute; the

37. Holder Memo, supra note 14, at Part 11 {internal citations omitted).

38. /d. Substantial scholarship has been devoted exclusively to attorney-client privilege and
work preduct protection, so we will only bricfly address this arca. See, e.g., EDNA SELAN
EPSTEIN, THE ATTORNEY-CLIENT PRIVILEGE AND THE WORK PRODUCT DOCTRINE 3 (4th ed.
2001); Douglas R. Richmond, The Attorney-Client Privilege and Associated Confidentiality
Concerns in the Post-Enron Era, 110 PENN ST. L. REV. 381 (2005). The attorney-client privilege
protects the confidentiality of communications between an attomey and the client, provided the
communication was made by the client to procure the attorney’s services with the expectation of
privilege, See, e.g., United States v. United Shoe Machinery Corp., 89 F. Supp. 357, 358-59 (D.
Mass, 1950); RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 14 (2000). Efforis
enlisting the attorney's aid to commit a crime are not protecled, See United States v. Zolin, 491
U.S. 554, 562-63 (1989). The purpose of attorney-client privilege is 10 ensure {rank and open
communications between the attorney and the client and compliance with the law by the client,
See Upjohn Co. v. United States, 449 U.S. 383, 389 (1981). The attorney client privilege may be
claimed only by the client. /i re Grand Jury Proceedings, 33 F.3d 342, 348 (4th Cir. 1994). The
work product protection protects attorney “work product™ that is prepared in anticipation of
litigation. Hickman v. Taylor, 329 U.S. 495, 510-11 {1947); In re Grand Jury Proceedings, 33
F.3d at 348. It is broader than attomey-client privilege. fn re Antitrust Grand Jury, 805 F.2d 155,
163 (6th Cir. 1986). The purpose of the work product privilege is to allow atlorneys to properly
prepare for litigation, fd. ECither the attorney or the client can assert work product protection. [n
re Grand Jury Subpoena, 419 F.3d 329, 333 n.3 (5th Cir, 2005) (citation omitted). Work product
prolections can be lified if an opposing party can show substantial hardship or that the facts
necessary to the presentation of one's case are unavailable unless the court lifis the protection. fn
re Grand Jury Proceedings, 33 F.3d a1 348.
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Holder Memo noted that “[t]his waiver should ordinarily be limited to the
factual internal investigation and any contemporaneous advice given to the
corporation concerning the conduct at issue.”  Furthermore, “[e]xcept in
unusual circumstances, prosecutors should not seek a waiver with respect to
communications and work product related to advice concerning the
government’s criminal investigation.™® Unfortunately, many of the waivers
seen in post-Holder Memo pre-trial agreements do not adhere to this limitation.
To the contrary, our research revealed that companies routinely agreed to
waive both work product protection and attorney-client privilege." Most of
the waivers we reviewed, however, were limited to communications made
during the course of the investigation, and our analysis was limited to publicly
available pre-trial agreements.*

Just as the Holder Memo instructed prosecutors to consider waiver of the
attorney-client privilege and work product protection as a sign of cooperation,
it noted that prosecutors may consider advancement of attorney’s fees to
employee/officer/director defendants as a sign of non-cooperation. The Holder
Memo provided:

Another factor to be weighed by the prosecutor is whether the corporation
appears 1o be protecting its culpable employees and agents. Thus, while cases
will differ depending on the circumstances, a corporation’s promise of support
to culpable employees and agents, either through the advancing of attorneys
fees, through retaining the employees without sanction for their misconduct, or
through providing information to the employees about the government’s
investigation pursuant to a joint defense agreement, may be considered by the
prosecutor in weighing the extent and value of a corporation’s coopczrmion."3

Another important feature of the Holder Memo was its focus on the
corporate compliance program. The Holder Memo provided:

Prosecutors should ... attempt to determine whether a corporation’s
compliance program is merely a “paper program” or whether it was designed
and jmplemented in an effective manner. iIn addition, prosecutors should
determine whether the corporation has provided for a staff sufficient to audit,
document, analyze, and utilize the results of the corporation’s compliance
efforts. In addition, prosecutors should determine whether the corporation’s

39. Holder Memo, supra note 14, at n.2. [n Upgjohn, the Supreme Court confirmed that
attorney-client privilege protection applies to carporate internal investigations. 449 U.S. at 394-
9s.

40, Holder Memo, supra note 14, n.2.

41, See infra DPA/NPA Matrix at Appendix.

42, See id. Qur research did not (and could not) take into account, however, many attorney-
client privilege or work product protection waivers—either cajoled out of companices or offered
voluntarily—in matters not resulting in pre-irial agreements, but that were offered as
*“cooperation™ under the Holder Memo or the Thompson Memo.

43 Holder Menio, supra note 14, at Part VI(B) (internal citation omitted).
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employees are adequately informed about the compliance program and are
convinced of the corporation’s commitment to it. This will enable the
prosecutor to make an informed decision as to whether the corporation has
adopted and implemented a truly effective compliance program that, when
consistent with other federal law enforcement policies, may result in a decision
to charge only the corporation’s employees and agents.

This feature followed the path laid by the Organizational Guidelines—it would
eventually lead to the independent monitor provisions found in many pre-trial
agreements.”’  Also, this language provides support for the provisions that
restructure a company’s internal controls or compliance program, which both
pre-dated and followed the Holder Memo in pre-trial agreements.*

B. A Hint of Pre-Trial Diversion: U.S. Attorneys' Manual as a Template?

While the Holder Memo did not explicitly mention pre-trial diversion (as
Thompson would later), Holder did suggest that prosecutors could use the pre-
trial diversion procedures found in the U.S. Attorneys’ Manual to reward a
corporation’s cooperation. The comment to provision six (cooperation) noted
that “[i]Jn some circumstances . . . granting a corporation immunity or amnesty
may be considered . ... In such circumstances, prosecutors should refer to the
principles governing non-prosecution agreements generally.”*’ No guidance
was provided on how to implement the Holder Memo’s guidelines using a non-
prosecution agreement. No mention was made of the ten pre-trial agreements
(including seven non-prosecution agreements) that predated the Holder Memo,
or whether prosecutors should look to these agreements as a template. The
only template that was given was the U.S. Attorneys’ Manual and its pre-trial
diversion provisions.**

The U.S. Attorneys’ Manual’s pre-trial diversion procedures [ook nothing
like the DPAs and NPAs that we see today. The Manual’s language appears
drafted with a view towards pre-trial diversion of individuals, not businesses.
Indeed, the Manual’s procedure on pre-trial diversion is framed in terms of
DOJ action against individuals, not entities. The Manual states that “[t}he U.S.,
Attorney, in his/her discretion, may divert any individual against whom a
prosecutable case exists . . . [subject to certain exceptions].”* It explains that
“[t]he decision to terminate an individual from continuing to participate in pre-

44, Holder Aemo, supra note 14, at Part VII(B).

45. The Organizational Guidelines were amended in November of 2004, increasing the
importance of compliance and ethics programs, See infra Pan V.

46, See id.

47, Holder Memo, supra note 14, a1 Pant VI(B).

48. U.S. Auorneys’ Manual tit. 9 § 27.600-650(A) (2002), available at hitp://www.usdoj.
gov/usao/cousa/foia_reading_rcom/usam/title9/27merm.bim.

49. US. Attorneys’ Manual tit. 9 § 22.010 (1997), available ar hip://www.usdoj.gov/
usao/eousa/foia_reading_room/usam/title9/22menn. htm,
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trial diversion based upon breach of conditions rests exclusively with the U.S.
Attorney, with advice from either the Chief Pre-trial Services Officer or the
Chief Probation Officer.”® In its outline of procedures for pre-trial diversion,
the U.S. Attorneys’ Manual continues, “fals part of the background
investigation, Pre-trial Services [part of the U.S. Probation Office] wiil arrange
with the United States Marshal’s Office to have the divertee fingerprinted and
to have such fingerprints submitted to the FBL”®' This procedure seems, on its
face, completely inapplicable to a corporation facing prosecution.

As ill-suited for businesses as the procedures may seem, the message of
cooperation as the goal of pre-trial diversion supports the objective of the
Holder Memo.  Section 9-27.600 of the Manual provides: “[t]he...
government may, with supervisory approval, enter into a non-prosecution
agreement in exchange for a person’s : cooperation when, in his/her judgment,
the person’s timely cooperation appears to be necessary to the public interest
and other means of obtaining the desired cooperation are unavailable or would
not be effective.”® The Manual notes:

In determining whether, a person’s cooperation may be necessary to the public
interest, the attorney for the government, and those whose approval is
necessary, should weigh all relevant considerations, including:

(1} [t]he importance of the investigation or prosecution to an effective program
of law enforcement;

(2) [t]he value of the person's cooperation to the investigation or prosecution;
and

(3) [t]he person’s relative culpability in connection with the offense or offenses
being investigated or prosecuted and his/her history with respect to criminal
activity.

The U.S. Attorneys’ Manual also sets forth certain procedures that are
adaptable to a corporate entity. The Manual emphasizes that “[p]re-trial
diversion ... is an allernative to prosecution which seeks to divert certain
offenders from traditional criminal justice processing into a program of

50. U.S. Attorneys’ Manuval {(Criminal Resource Manual) § 712 (1997) (emphasis added),
available ar hitp/fwww,usdoj.goviusao/eousa/foia_reading_room/usamAitle9/erm007 12.htm.

51 dd. it 9§ 712(D), available ar hip:/fwww.usdoj.goviusao/cousasfoia_reading_room/
usam/title%/crm00712.im,

52, Under federal law, the term “person” is ofien defined to include individuals as well as
entities such as corporations. See, ¢.g., Racketeer Influence and Corrupt Organizations Act, 18
U.S.C § 1961(3) (2000); LR.C. § 7701(a)(1) (2000).

53. U.S. Attorneys’ Manual tit. 9 § 27.600(A) (2002), available ar htip:fiwww.usdoj.gov/
usaofeousa/Tota_reading _room/usam/title9/27merm. him,

54, Id. § 27.620(A).
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supervision and services administered by the U.S. Probation Service.” The
objectives of pre-trial diversion are (1) “to prevent future criminal activity
among certain offenders” by using the pre-trial diversion program as opposed
to a traditional prosecution, (2) to save prosecutorial and judicial resources,
and (3) to provide a vehicle for restitution.”® The Manual provides that the
period of supervision for pre-trial diversion “is not to exceed 18 months, but
may be reduced.””’ “Participants who successfully complete the [pre-trial
diversion] program will not be charged or, if charged, will have the charges
against them dismissed; unsuccessful participants are returned for
prosecution.”® Varying from several early pre-trial agreements, the Manual
notes that “[tlhe offender must acknowledge responsibility for his or her
behavior, but is not asked to admit guilt.”®® Finally, after completion of the
pre-trial diversion agreement, the Manual confirms a declination of
prosecution—every corporate defendant’s dream. The typical pre-trial
agreement is worded far more artfully, but generally accomplishes the same
goal.

The Prudential Securities DPA in 1994 highlights the tie between pre-trial
agreements and the U.S. Attorneys’ Manual. In a letter to then-U.S. Attorney
for the Southern District of New York Mary Jo White, counsel for Prudential
tracked the language of the Manual in arguing that White should allow
Prudential to avoid criminal prosecution:

First, given the amounts that [Prudential] has already paid, and the well-
publicized nature of the limited-partnership problems, no *“punitive” or
“deterrent” purpose would be served. Second, given [Prudential’s] already-
unlimited commitment to pay compensation where appropriate, a prosecution
would bring no benefit to limited partnership purchasers. Third, given the
extensive changes in [Prudential’s] management and compliance procedures,
there is no “remedial” need for a prosecution here. Finally, a prosecution
would be seriously unfair, given [Prudential’s] cooperation and its
demonstrated good faith.5

55. U.S. Attorneys’ Manual tit. 9 § 22.010 (1997), available ar hup://www.usdoj.goviusao/
cousa/foia_reading_reom/usam/title9/22merm.btm; see also Thompson Menio Opens the Door
Jor Pre-Trial Diversion for Corporations, CORP. CRIME REP., July 21, 2003, at 1 (arguing that the
Thompson Meme laid groundwork for pre-trial diversion, and noting that it was issued almost
simultaneously with the Banco Popular DPA).

56. U.S. Attorneys™ Manual tit. ¢ § 22.010 (1997), available at hitp:/iwww.usdoj.goviusao/
cousa/loia_reading_room/usam/title®/22merm.tum.

57. Id.

58. /d.

59. U.S. Attomneys’ Manval (Criminal Resource Manual) tit, 9 § 712(F) (1997), available at
hup:fiwww.usdoj.gov/usao/cousa/foia_reading_room/usam/title9/erm00712. him.

60. Letter from Scott M. Muller, Prudential Counsel, to U.S. Attorney's Office for S.D.N.Y.
{Oct. 13, 1994) (on file with The Saint Louis University Law Journal).
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Prudential’s prosecution was deferred for three years® in an agreement that
included a waiver of attorney-client (but not work product) privilege and
appointment of an independent monitor— two features of the Holder Memo,
not the U.S. Attorneys’ Manual. The shift in corporate charging policy had
begun.®? When the Holder Memo came on the scene in 1999, although it did
not receive the widespread attention of the Thompson Memo, it represented a
policy that was more in line with prior pre-trial agreements—particularly the
1994  Prudential agreement—than the Sentencing Guidelines or U.S.
Attorneys’ Manual it cites as providing its foundation. It was not until 2004
that the Sentencing Guidelines would catch up. The U.S. Attorneys’ Manual
never has.

1. THE THOMPSON MEMO: A PERFECT STORM

Drafied by then-Deputy Attorney General Larry Thompson, the Thompson
Memo came onto the white-collar scene with a splash. Unlike the Holder
Memo, which was drafted in a period of unprecedented prosperity, the
Thompson Memo was drafied in a climate of corporate corruption: a perfect
storm. Enron and WorldCom (and numerous others) had imploded in the wake
of accounting and financial scandals. Indeed, there were no pre-trial
agreements in 1999, and only four from the time of the Holder Memo until the
Thompson Memo was published in 2003, The Thompson Memo was
published after President Bush established the Corporate Fraud Task Force “to
investigate and prosecute significant financial crimes,”® and afier the DOJ
indicted Arthur Andersen for its role in the Enron accounting fraud scandal.**
The indictment had devastating consequences for the firm. With the criminal
indictment, Anderson could no longer audit public companies.”® Twenty-eight

61. Sec Prudential Agreement, supra note 20, at § 1. The U.S. Attomney’s Office for the
Southern District of New York, while including a definite duration (an improvement over many
other carly pre-trial agreements), did not use the explicit |18-month limitation set forth in the U.S.
Antomneys’ Manual.  See U.S. Atorneys’ Manual Gt 9 § 22010 (1997), available ar
http://www.usdoj. gov/usao/eousaffoia_reading_room/usam/iitle9/22merm.htm.

62. The next DPA came two years later, in April 1996, as an agreement between Arthur
Andersen and the U.S, Attorney's Office for the District of Connecticut for Andersen’s
endorsement of a misleading financial prospectus. See Anderson Agrecment, supra nole 8; see
also infra DPA/NPA Matrix at Appendix.

63. Exec. Order No. 13271 (July 9, 2002), available at hitp:iwwiwusdoj.govidag/ef!
execorder.btm.

64. The Anderson indictment was filed on March 7, 2002. See Indictiment of Arhur
Anderson, United States v. Arthur Andersen, LLI, CR-H-02-121 (Mar. 7, 2002), available at
http:/iwvww,usdoj.gov/dag/cftffichargingdocs/andersenllpindictment. pdf.

65. Rule 102(c)(2) of the SEC Rules of Practice provides:

Any attorney who has been suspended or disbarred by a court of the United States or of

any State; or any person whose license 1o practice as an accountant, engineer, or other

professional or expert has been revoked or suspended in any State; or any person who has
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thousand people lost their jobs and Arthur Andersen became a shell of its
former self.”® As a result, the Thompson Memo was (and is) widely seen as
changing the DOJ’s landscape for prosecuting entities, Following Thompson,
the use of pre-trial agreements exploded.m

While substantively Thompson added only a few, albeit very significant,
sentences, it was drafted in 2002 when corporate crime was the topic du jour.
Nine factors are used in the Thompson Memo to provide guidance to
prosecutors for determining whether to bring charges and for negotiating plea
agreements.”® The factors are virtually identical to those set forth in the Holder
Memo, adding only “the adequacy of the prosecution of individuals
responsible for the corporation’s malfeasance.” Significantly, the Thompson
Memo also stressed that only rarely will individuals not be pursued, even when
the entity offers to plead guilty.”

Following in the steps of the Organizational Guidelines and the Holder
Memo, the central theme in the Thompson Memo is cooperation.-"I Like the
Holder Memo, the Thompson Memo cited almost exclusively to the U.S.
Attorneys’ Manual and the Sentencing Guidelines in formulating its charging
policy, despite the fact that neither the Sentencing Guidelines nor the Manual
addressed most of the provisions in the Thompson (or Holder) Mema.

The cover page, a memo from Larry D. Thompson to the Heads of
Department of Justice Components, sent a shot across the bow at corporations
who made superficial, ofien subversive, efforts to cooperate in the hope of
receiving favorable treatment:

been convicted of a felony or a misdemeanor involving moral turpitude shall be forthwith

suspended from appearing or practicing before the Commission.

17 CF.R § 201.102 (2004). Regulation S-X, § 210.2-03(a) states that the “[Securities and
Exchange] Commission will not recognize any person as a cerlified public accountant who is not
duly registered and in good standing as such under the laws of the place of his residence or
principal office.” |7 C.F.R § 210.2-03(a) (2004). The individual states license certified public
accountants and firms that practice within the state. Jd  Generally any criminal conviction will
result in the Joss of the CPA license. See alse SEC Codification of Financial Reporting Policies §
602(B), Qualification of Accountants (referring to the Federal Trade Commission Rules and
Regulations under the Securities Act of 1933). As a practical matter, the board of directors of any
corporation would immediately drop an indicted audit firm.

66. The Supreme Court ultimately reversed the Andersen conviction on May 31, 2005,
Arthur Andersen, LLP, v. United States, 344 U.S. 696 (2005). This was of little succor o
Andersen, which had effectively been put out of business with the indictment. See Blum, supra
note 10.

67. See CCR Report, supra note 2.

68. Thompson Memo, supra note 1, at II{A).

69. Compare Thompson Memo, supra note 1, at 1, with Hoider Memo, supra note 24, at
1I{A).

70.  Thompson Memo, supra note 1, at [(B).

71. See Thompson Memo, supra note 1.
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Too often business organizations, while purporting to cooperate with a
Department investigation, in fact take steps to impede the quick and effective
exposure of the complete scope of wrongdoing under investigation. The
revisions mz;l’(e clear that such conduct should weigh in favor of a corporate
prosecution. ”

For the DOJ, cooperation in name only was not enough. If companies wanted
a pre-trial agreement to avoid the stigma of a criminal conviction, full and
complete cooperation was necessary. Once a company got on the cooperation
bus, they were either on or off, there was no middle ground.

Perhaps in acknowledgement of the fallout after the Andersen conviction,
the Thompson Memo explicitly acknowledges that pre-trial diversion, like
immunity or amnesty, may be an appropriate resolution to a criminal
investigation.” Citing to the same section of the U.S. Attorneys’ Manual as
Holder,™ the Thompson Memo provides:

In some circumstances, therefore, granting a corporation immunity or amnesty
or pretrial diversion may be considered in the course of the government’s
investigation. In such circumstances, proseculors should refer to the principles
governing non-prosecution agreements generally.7

This language reinforced the Holder Memo’s suggestion that prosecutors
consider pre-trial diversion as a form of non-prosecution to reward
cooperation. Il is also consistent with the U.S. Atlorneys’ Manual’s theme that
a prosecutor should “attempt to limit his/her agreement to non-prosecution
based on the testimony or information provided.”® The message was clear:
the DOJ could fully reward cooperating companies that agreed to the DOJ’s
terms set forth in a pre-trial agreement with a pass from the stigma of a
criminal conviction.””  After the Thompson Memo, the guidance on
cooperation that began with the insertion of the Organizational Guidelines in
the Federal Sentencing Guidelines established DOJ policy (which continues
today). The Thompson Memo set forth a clear mandate that pre-trial diversion

72. I

73. The non-prosecution agreements and deferred prosecution agreements that form the basis
of the authors’ analysis are listed in the DPA/NPA Matrix in the Appendix.

74. U.S. Attorneys’ Manual tit. 9 § 27.600-650 (2002), available ar http:/ivwww.usdoj.gov/
usao/eousa/foia_reading_toom/usam/itle9/2 7merm him.

75. Compare Thompsen Memo, supra note |, at VI(B) (emphasis added), with Holder
Memao, supra note 14, at VI(B).

76. U.S. Attorneys® Manual tit. 9 § 27.630(B) (2002), available ar hitp://www.usdoj.gov/
usao/eousa/foia_reading_room/usam/itle9/27merm.bitm.  Note also thal while the Manual is a
statement of DOJ policy, it does not create enforceable rights. U.S. Attorneys’ Manual tit. 1 §
1.100 (1997).

77. Neither Holder nor Thompson provided a perfect prophylactic against prosecution, See
Thompson Memo, supra note 1, at HI(A) (“The nature and seriousness of the offense may be such
as to warrant prosecution regardless of the other factors.”).
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was an efficient and proper way to reward corporate defendants who agreed to
cooperate in certain circumstances.

IV. THE THOMPSON MEMO’S IMPACT ON PRE-TRIAL DIVERSION: ONE SIZE
DOES NOT FIT ALL

Since the Thompson Memo, pre-trial agreements have moved well beyond
the form pre-trial diversion agreement contemplated by the U.S. Attorneys’
Manual and the early pre-1999 pre-trial agreements. The Thompson Memo
*permit[s] a non prosecution agreement in exchange for cooperation when a
corporation’s timely cooperation appears to be necessary to the public interest
and other means of obtaining the desired cooperation are unavailable or would
not be effective.”’® The Manual’s eighteen month limitation was not followed
in at least twenty-seven post-Thompson memo pre-trial agreements.”” The
only objective that remains from the Manual’s guidance of pre-trial diversion
is judicial efficiency.

While every pre-trial agreement is in some way unique, a few features are
common. In a DPA, the DOJ will file a criminal complaint but agree to
dismiss it afier a period of time (typically between twelve months to two
years), provided that the corporation honored the terms of the agreement. An
NPA is an even better deal. In an NPA, the DOJ agrees not to file charges
against the company, provided it adheres to the terms of the agreement.*® Our
review of the published pre-trial agreements reveals, however, that NPAs do
not necessarily reveal more favorable terms than DPAs.2' In either case, the
corporation escapes serious criminal consequences, but faces concessions
arising from cooperation with the government.

Consistent with the Thompson Memo, the central theme of a pre-trial
agreement is cooperation with the government. Each pre-trial agreement
contains a plaintiff lawyer’s dream (and a corporate defendant’s nightmare):
some recitation of the illegal acts, an acceptance of responsibility, and a
promise of past, present, and future cooperation—including making employees
available to testify before a grand jury, production of documents, and
otherwise helping the government in its criminal investigation arising out of

78. Thompson Memo, supra note |, at VI(B) (internal quotations omitied), see infra
DPA/NPA Matrix at Appendix.

79. See infra DPA/NPA Mairix at Appendix.

80. See Sue Reisinger, 8v Any Other Name. . _, CORP, COUNS., Sept. 19, 2000, available at
http:fiwwav.law.comfjsp/ec/PubArticleCC jsp?id=1158656720280 (noting that with a deferred
prosecution agreement “[tJhe anvil hangs a little closer to the head™). One NPA we reviewed
involving Boeing Corporation varied from this paradigm and allowed the DOJ to choose whether
to initiate a prosecution against Boeing or fine it $10 million for violating the agreement. See
infra DPA/NPA Matrix at Appendix. This NPA had a varicty of other usual features. /d

81. See infra DPA/NPA Matrix at Appendix.
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the corporation’s illegal conduct.® If the company does not follow the terms
of the agreement to the DOJ’s satisfaction, the DOJ has a roadmap to a
criminal conviction with the company having admitted to wrongdoing and
often having apreed to waive most of its legal protections. Either way, parallel
litigants have the keys to the castle, a roadmap to victa:vry.33

The DOJ also typically requires a provision that allows it to share
information gathered pursuant to the agreement with other government
agencies.“ However, in a nod to the U.S. Attorneys’ Manual, agreements are
generally not “drawn in terms that will not bind other federal prosecutors or
agencies without their consent.”®

The most controversial features of a pre-trial agreement vary across
agreements. These features include waivers of both attorney-client privilege
and work product protection, provisions reforming elements of the business, a
waiver of Sixth Amendment speedy trial rights, stipulating to the admissibility
of plea or grand jury discussions, significant criminal penalties,86 and
appointing a corporate compliance monitor who reports to the g,r;wemmf:nt.“.'r
The provisions for attorney-client privilege waiver are ordinarily accompanied
by language that attempts to limit the waiver to the parties to the agreement,
otherwise known as selective waiver.”® Moreover, the agreements nearly
universally waive or toll the statute of limitations during the angreement.89

82, See Blum, supra note 10, at 8.

83. The parallel proceedings ofien include actions by civit regulatory agencies such as the
Securities and Exchange Commission. “Nothing in the Constitution forbids contemporaneous
civil and criminal proceedings concerning the same subject matter.” Nosik v. Singe, 40 F.3d 592,
596 (2d. Cir. 1994) (citing United Stotes v. Kordel, 397 U.S. 1, 11 {1970) (government need not
*defer civil proceedings pending the ultimate ouicome of a criminal trial’’)).

84. See, e.g., Deferred Prosccution Agreement § 14, United States v. Am. Online, Inc., No.
1:04M 1133 (E.D. Va. Dec. 15, 2004), hup:/Awww.corporatecrimereporter.com/documents/
aol.pdf (last visited Oct. 30, 2006) [hercinafler AOL AAgreement]; Agreement, U.S.-InVision
Techs., Inc. (Dec. 3, 2004), hup:/Avww.corporatecrimereporier.com/documents/invision1.pdi’
(last visited Oct. 30, 2006) [hereinafler [VT AAgreement]; Appendix A, U.S.-InVision Techs., Inc.
(Dec. 2004}, htip:/Awvwiw.corporatecrimereporier.com/documents/invision2.pdf (last visited Oct,
30, 2006) [hercinafler [VT Appendix); Prudential Agreement, supra note 20, at 3.

85. U.S. Attomeys’ Manual tit. 9 § 27.630(B) (2002), avaifable at hup./iwww.usdoj.gov/
usao/cousa/Toia_reading_room/usamAitle9/27merm. him.

86. We have found no statutory authority to substantiate these specific penally amounts,
which can be significant and involve substantial government discretion.

87. Sce infra DPA/NPA Mairix at Appendix.

88. /d.

89, See, e.g., Letter from Michael J. Garcia, U.S. Att’y for S.D.N.Y., to Christopher S.
Rizek, HVB Counsel (Feb. 13, 2006), htip://www.corporatecrimereporter.com/documents/
HVBDeferredProsecutionAgreement.pdf  (last visited Oct. 30, 2006) [hercinafler HVB
Agreement], IVT Agreement, supra note 84, at § 23; Letter from Leslic R. Caldwell, Director,
Enron Task Force, to Gary Naftalis, Counsel for Canadian Imperial Bank of Commerce (Dec. 22,
2003), htp:/iwww.usdoj.govidag/ciiffichargingdocs/cibcagreement.pdf (last visited Oct. 30,
2006).
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Rarely will a pre-trial agreement include a provision providing that the entity
will not deduct the fines on federal or state income taxes.”® Few pre-
Thompson Memo agreements include privilege waiver provisions.” Finally,
the modern (post-Holder) agreements uniformly contain a provision providing
that the corporation (not individual defendants) cannot contradict any of the
statements contained in the DPA in civil litigation or otherwise.”” Whether
statements made by third parties are imputed to the company is ordinarily left
to the discretion of the DOJ.” There were no pre-Thompson Memo pre-trial
agreements which contained such language. In 2003, the Banco Popular DPA

Q0. Sec, eg., HVB Agreement, supra note 89, at § 4. Typically, the DOF takes a “lax
neutral” approach in criminal cases to ensure that the “IRS retains sufficient latitude to evaluate
the taxpayer’s obligation in its role as iaxing authority and final arbiter of its rules and
regulations.” Paul McNulty, Deputy Att’y Gen., U.S. Dep’t of Justice, Address Before the Senate
Committee on Armed Services Concerning Boeing Company Global Settlement Agreement
(Aug. 1, 2000), available at hup:farmed-services.senate.gov/statemny2006/August/McNulty%o
2008-01-06.pdf. “The [DOJ’s] current tax neutral policy encourages greater consistency of the
tax treatment of settlements, since it avoids a tax treatment that may vary among federal districts
in which such settlements occur.” /d. Morcover, the “offers of settiement that the [DOJ] receives
from defendants ... are colored by the defendant's own nssessment of the subsequent tax
treatment. It scems likely that a defendant’s settlement offer to the Government will be less
generous iF it also had 1o agree that the full amount was nondeductible.” /d. Finally, “if ... tax
treatment were required as part of the settlement process, the Government would be at a distinct
disadvantage [because] its is impossible to know the intricacies of ... delendants’ financial
affairs 10 such a degree that we can comfortably predict the boltom-line impact a certain
deduction will bave on a defendant’s tax bill.” /d.

91. There were no privilege waivers in the following early pre-trial agrecements: Aetna
Agreement, supra note 21; Andersen Agreemeni, supra note 8; Armounr Agreement, supra note 21;
Lazard Agreement, supra note 21; Merrill Lynch Agreement, supra note 21,

92, See, e.g., Delerred Prosecution Agreement §Y 34, U.S.-AIG-FP Pagic Equity Holding
Corp. (W.D. Penn. Nov, 2004), hup://www.corporatecrimereporter.com/documents/aig.pdf (last
visited Oct. 30, 2006) [hercinafier AIG Agreement); AOL Agreement, supra note 84, at J 12;
Letter from David N. Kelley, U.S. At'y for S.D.N.Y., to Robert S. Bennett, KPMG Counsel
(Aug. 26, 2005), http:/fwww.corporatecrimereporier.com/documents/kpmgdeferred.pdf (last
visited Oct. 30, 2006) [hereinafier APAMG Agreement]; Nonprosecution Agreement § 3, U.S.-Am.
Elec. Power Co., Inc. (S.D. Ohio Jan. 2005), htip://wwiv.corporatecrimereporter.com/documents/
acp.pdf (last visited Oct. 30, 2006),

93, See, e.g., AIG Agreement, supra note 92, at § 4; Nonprosecution Agreement § 16, U.S.-
Bank of N.Y. (May 27, 2003), htip://www.corporatecrimereporter.com/documents/bankol
newyork.pdf (last visited Oct. 30, 2006) [hereinafter BNY Agreement]; Leuer from Leslic R.
Caldwell, Director, Enron Task Force, 1o Robert S. Morvillo & Charles Stiliman, Counsel for
Merrill Lynch (Sept. 17, 2003), hup://www.corporatecrimereporter.con/decuments/merill
2003.pdf (last visited Oct. 30, 2006) [hercinafler 2003 Merrill Lynch  Agreement);
Nonprosecution Agreement § 13, U.S.-Symbol Techs., Inc. (Jun. 3, 2004), hitp://www.corporate
crimereporter.com/documents/SymbolAgreement. FINALwpd.pdf (last visited Oct. 30, 2006)
[hercinafier Symbol Agreement].
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and the Merrill Lynach NPA were the first pre-trial agreements to ensure that
companies did not contradict the terms of the agreement,”

A.  Community Service

Some of the agreements are drafted with unique community service type
features that seem to arise directly out of the conduct. For instance, in the
FirstEnergy DPA involving violations of environmental law, the company
agreed to pay over $1 million to protect the environment in the Northern
District of Ohio.”* In a public corruption case, the Roger Williams Medical
Center recently agreed to provide $4 million free, non-tax deductible
healthcare over two years.”® In 2001, as part of its DPA, BDO Seidman agreed
to pay $16 million into a victim restitution fund.”” Claimants were required to
sign a claim waiver and any leftover funds went to the Postal Service’s Fraud
Awareness Program.”®  More tenuous was FirstEnergy’'s agreement to
contribute $1 million to Habitat for Humanity to build energy efficient homes
and a donation to the University of Toledo to be used to develop energy
efficient technologies.” Bristol Meyers Squibb recently agreed to a similar
education-related provision involving the funding of a chair at Seton Hall
University law school to teach business ethics after it was investigated by the
District of New Jersey for securities fraud.'®® Although commentators have
accused the DOJ of overreaching in these cases,'® it is likely that the company

9. See infra DPA/NPA Marix at Appendix.

95. Deferred Prosecution Agreement, U.S.-FirstEnergy Nuclear Operating Co. (N.D. Ohio
Jan. 19, 2006), hitp:/Awwav.corporatecrimereporter.com/documents/FENCO.pdf (last visited Oct.
30, 2006) [hercinafier FirstEnergy Agreement].

96. Deferred Prosecution Agreement § £2, United States v. Roger Williams Medical Center,
No. 06-02T (D. R.I. Feb, 2006), htip:/lawprofessors.typepad.com/whitecollarcrime_blog/files/
roger_williams_deferred_sentence_agreement.pdf (last visited Oct. 30, 2006) [hereinafier Roger
Wiitiams Agreement].

97. Pretrial Diversion Agreement § 5, U.S.-BDO Seidman, LLP (S.D. I, Apr. 12, 2002) (on
file with The Saint Louis University Law Journal).

98. Id.

99. FirstEnergy Agreement, supra note 95, at Attachment B.

100. Deferred Prosecution Agreement § 20, U.S.-Bristol-Myers Squibb Co. (D, N.J. June 13,
2005), hip://www.corporatecrimereporter.com/documents/bsm.pdf (last visited Oct. 30, 2006}
[hercinafter BMS Agreement]. The agreement stated:

BMS shall endow a chair at Seton Hall University School of Law dedicated to the

teaching of business cthics and corporate governance, which position shall include

conducting one or more seminars per year on business ethics and corporate governance at

Seton Hall University School of Law that members of BMS® executive and management

staff, along representatives of the executives and management staffs of other companies in

New Jersey area, may attend.

Id.

101. Lisa Brennan, Deferred IWhite Collar Prosecutions: New Terrain, Few Signposts, N1 L,

J. (Apr. 11, 2006), hip://www.law.com/jsp/law/LawArticleFriendly.jsp?id=1 144330167949
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had a hand in these provisions. For the company, a provision such as free
medical service, educational contributions, or other similar provisions, casts
the company in a positive light at a time when it has been accused of criminal
wrongdoing. The DOJ could avoid the perception of government
overreaching. Making light of the connection between the U.S. Attorney’s law
school alma mater and an entity’s DPA endowment ignores the fact that these
provisions are jointly negotiated. Quick judgments or conspiracy theories that
charitable features are serving the U.S. Attorney’s pet charity are likely
inaccurate because the company has a tremendous reputational and public
relations incentive to release positive news along with news of the results of
DOJ’s criminal investigation. The U.S, Attorney has no similar incentive.

B, Impact on the Entity

The impact on the company of a DPA or NPA is at first glance
tremendously beneficial. The company avoids prosecution (in the case of an
NPA} or avoids conviction {in the case of a DPA) and the negative
consequences that can flow from a conviction such as reputational harm, a
professional practice bar similar to the one that doomed Andersen,'® or as one
commentator noted, an inability to do business with the g,wemmt:nt.'03 DPAs
are also sometimes crafted to ensure that fines or penalties are not deductible,
paid by insurance companies, or paid to satisfy plaintiffs’ attorney’s fees.'™

(quoting Wayne State University Law Professor Peter Henning (author of the widely read White
Collar Criminal Professor’s Blog} as stating that the agreements “ha(ve] to remain narrow and
address the underlying business misconduct and not try to reform an entirc business
organization . . . [the agreements] can’t change a corporation's culture—[t]he U.S. Attorney cant
run the business for them™), see also John C. Coffee, Deferred Prosecution: Has it Gone Too
Far?, NAT'L L.J., July 25, 2005, a1 13; Benjamin M. Greenblum, Vhat Happens to a Prosecution
Deferred? Judicial Oversight of Corporate Deferred Prosecution Agreements, 105 CoLum. L.
REV. 1863, 1893-94 (2005) (discussing the impasition of unrelated obligations).

102. See supra note 8 and accompanying text.

103. Stephanic Martz, Trends in Deferred Prosecution Agreements, 29 THE CHAMPION 45, 45
(2005) (“[Flor companies accused of fraud that is related to government procurement—{Bristol
Meyers Squib’s] channel-stuffing charges are a prime example—ithe Federal Acquisition
Regulations state that only ‘adequate’ evidence of fraud need be present to result in a suspension
form government contracting. Moreover ‘flow-down' provisions can prevent other government
contractors from doing business with a debarred entity.”). While the agreements shield a
company from DOJ prosecution, they do not protect it from the consequences that flow from the
company’s admissions with respect to other government agencies and departments, including
debarment.

104. See, e.g., ACL Agreement, supra note 84, at § 9 (attormney’s fees); Deferred Prosecution
Agreement § 9, United States v. Computer Assoc. Int’l, Inc., No. 04-837 (ILG) (E.D.N.Y. Sept.
22, 2004), http:/iwwav.usdoj.gov/dag/clifichargingdocs/compassocagreement.pdf (last visited on
Oct. 30, 2006) (insurance); KPMG Agreement, supra note 92, at §7 4-5 (il any of the KPMG
penalty is covered by insurance, the U.S, also receives 50% of those funds up 1o a total of
$600,000,000); Symbol Agreement, supra note 93, at § 7 (attomey's fees).
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The downside will vary depending on how the agreement is drafted. Our
review of the agreements perfected within the last decade highlight that many
corporations have been able to escape some of the more dreaded provisions:
waijver of attorney-client privilege, appointment of a compliance monitor, and
business reforms directed by the DOJ'®  After the Thompson Memo,
however, these features are far more common. Of the thirty-eight post-
Thompson Memo pre-trial agreements, twenty-two required a compliance
monitor, twenty-six included privilege waivers, twenty-seven agreements
exceeded the eighteen month limitation set forth in the U.S. Attorneys’
Manual, and twenty-three required the company to implement some sort of
business reform.'® Only ten post-Thompson agreements noted the existence
of an internal investigation,

Figure 3: Post-Thompson Memo Pre-Trial Agreements

Sy " O Privilege Waiver
§ O Monitor
= § §: B Business Reforms
5. §5 II[IE § § 8 Internal Investigation
il z § § B Over 18 months in length

2003 2004 2005 2006 Number of Agreements

Agreeing to a privilege waiver can pose a serious dilemma for a
corporation. Once the corporation becomes aware of possible wrongdoing
through a whistleblower or some other means, it has a duty to its shareholders
to fully investigate the allegations."” To do this, companies will ordinarily

105. See infra DPA/NPA Matrix at Appendix.

106. The 1able below, like our DPA/NPA Matrix, only includes agreements where the
agreement was publicly available. See Disclaimer infra note 193, There have been thirly-nine
post-Thompson memo pre-trial agreements, including the Hilfiger NPA.  Figure 3 shows the
general content of post-Thompson Memo pre-trial agreements,

107. The Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (codified as
amended at 15 U.S.C.A. §§ 7201-7266 (2006)), commonly known as “SOX,” was c¢nacted on
July 30, 2002 in response te the successive implosions of Enron and WorldCom. HaRrOLD S.
BLOOMENTHAL, SARBANES-OXLEY ACT IN PERSPECTIVE 1 (2002). A central feawre of SOX
was strengthening the internal coatrols of public companies. See 15 U.S.C.A. §§ 7201-7266.
Title VI, the Corporate and Criminal Fraud Accountability Act of 2002, prohibits issuers from
discharging or otherwisc discriminating against an cmployee because of any lawful act by the
employee to: (1) assist in an investigation of prohibited conduct by federal regulators, Congress,
or the employee’s supervisors; or (2) file or participate in a proceeding relating to fraud against
sharcholders, 18 U.S.C. § 1514A (2000). The scction also provides civil remedics for such
aggrieved cmployee, including reinstatement, back pay, and compensatory damages. fd. In a
Floor Statement, Senator Patrick Leahy noted thot this provision was designed to protect
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conduct an internal investigation.'”® Because a corporation may have to agree
to a privilege waiver depending on the severity and nature of the conduct, the
notes and work product resulting from this investigation may eventually fall
into the hands of plaintiffs and other government regulators.'” The company
could essentially end up paying for the government’s investigation and
building a case against itself (and for civil plaintiffs).'"

One of the more difficult provisions from a business perspective is the
incorporation of an independent monitor into the agreement. An independent
compliance monitor takes this one step further—essentially giving the DOJ a
seat in the boardroom with a compliance menitor who reports directly to the
govemment.“I This can pose a problem for a company in terms of
confidentiality and may make the working environment for executives and
other senior employees difficult. No company wants the government as its
business partner. The use of a compliance monitor has benefits to the
company, however. A compliance monitor can allow the DOJ to ensure that
companies are not shirking their responsibility under the agreement or
otherwise continuing to engage in wrongful conduct.!"” For a company that is
accused of significant wrongdoing, giving the DOJ a seat at the table for a
couple of years may seem like a small concession. Moreover, a compliance
monitor, albeit not necessarily independent of the company, is specifically
contemplated by the Organizational Guidelines as one way for a company to
reduce its culpability score and lower its sentence.'” Whether a compliance
monitor is necessary to ensure that the company adheres to the terms of the
agreement will likely depend on the nature and severity of the conduct under
investigation.

employees “when they take lawful acts to disclose information or othenwise assist criminal
investigators, federal regulators, Congress, supervisors (or other proper people within a
corporation), or parties in a judicial proceeding in detecting and stopping fraud.” 148 CONG. REC.
S7418 (daily ¢d. July 26, 2002),

108. See Finder, supranote 1E, at 111,

109. Seeid a1 112,

110, See id. a1 113; Colin P. Marks, Carporate Investigations, Attornev-Client Priviledge, and
Selective Waiver: Is a Half-Privilege Worth Having At AI?, SEATTLE U. L. REV. (forthcoming
Fall 2006), available ar hitp://papers.ssm.com/sol 3/papers.cfm?abstract_id=909005 (manuscript
al 21-28) (discussing the many problems associated with privilege waivers).

111, See, e.g., AOL Agreement, supra note 84, at | 13; BMS Agreement, supra nole 100, at 1Y
L1-12; BNY Agreement, supra note 93, at § 12; IVT Agreement, supra note 84, at 1§ 12-16; [I'T
Appendix, supra note 84; Symbol Agreement, supra note 93, at 1Y (1-12.

112, See BAS Agreement, supra note 100, at  12; see also Symbol Agreenment, supra note 93,
at g Il

113, U.S. SENTENCING GUIDELINES MANUAL § 8B2.1 (2005); see also Martz, supra nole
103, at 46 ("One con argue that the Organizational Sentencing Guidelines set the precedent for
this degree of prosecutorial involvement in corporate governance. In fact, the KPMG agreement
specifically refers to the compliance program set forth in the Guidelines.™).
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One feature that is nearly uniformly inconsistent is the date on which the
pre-trial agreement expires. For many NPAs, because the DOJ is not filing
charges, no date is provided. Presumably, the agreement then lasts the
duration of the statute of limitations including any tolling provision the NPA
might contain. This can be a significant period of time depending on the
offense. DPAs, on the other hand, nearly uniformly include an end date,""
This date has varied from twelve months to three years.'”® It is questionable
whether any agreement should extend beyond the eighteen month range set
forth in the U.S. Attorneys’ Manual given that the Manual and the
Organizational Guidelines are explicitly cited as providing the legal framework
for the Thompson Memo."'® Undying cooperation is something that should be
carefully scrutinized, lest the cure be worse than the disease.

C.  Impact on the Employees of the Entity

Once a company has waived attorney-client privilege and work product
protection in its attempt at cooperation, it can be extraordinarily difficult for
employees under investigation by the DOJ to mount a defense.'” Employees
are often faced with the difficult decision of similarly cooperating or losing
their job. Regardless of whether they chose to cooperate, not only does the
DOJ have access to all of the confidential materials that were once protected
by privilege, the company is required under the pre-trial agreement to help the
DO ferret out wrongdoing.'”® The Thompson Memo notes “[i]n gauging the
extent of the corporation’s cooperation, the prosecutor may consider the
corporation’s willingness to identify the culprits within the corporation,
including senior executives; to make witnesses available; to disclose the
complete results of its internal investigation; and to waive attorney-client and
work product protection.”“9 This is the point. One of the purposes of the pre-
trial agreement is to elicit the company’s cooperation in prosecuting
individuals responsible for wrongdoing. '*® The DOJ has made a policy choice
that it only wants to prosecute an entity when there is a legitimate reason for

114, See infra DPA/NPA Matrix at Appendix.

115, See id

116. See Thompson Aemo, supra note 1, at VI,

117. See Carmen Couden, The Thompson Memorandum: A Revised Solution of Just .
Problem, 30 ). CORP. L. 405, 422 (2005) (arguing that the “Thompsen Memorandum serves lo
inhibit employee honesty and corporate cooperation because employees will still be at risk for
prosecution in spite of their effort 1o assist the government™).

118. Sce Thompson Memo, supra note 1, at VII(B).

119. Id at Part VI.

120. See, ¢.g., Vanessa Blum, Justice Deferred: The Feds' New Weapon of Choice Makes
Companies Turn Snitch to Save Themselves, LEGAL TIMES, Mar. 21, 2005, at 1, 8 (discussing
deferred prosecution and its usefulness as o weapon against individual wrongdocers within a
corporation).
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doing s0.'2' The Thompson Memo provides that two factors guide the DOJ’s
prosecution of an entity; “the pervasiveness of wrongdoing within the
corporation” and “[the] collateral consequences, including disproportionate
harm to... employees not proven personally culpable and impact on the
public arising from the prosecution.”I22 If the illegal activity within a company
is confined to a few individuals and is not pervasive, it makes little sense to
prosecute the entire company, risking the punishment of innocent employees
unconnected with the wrongdoing.

D.  Impact on Civil Litigation Against the Entity

Almost invariably some sort of civil lawsuit will follow any criminal
investigation, often in the form of a class action against the company. Because
pre-trial agreements preclude a company from contradicting statements within
the DPA or NPA, the agreement provides a nice template for a civil complaint.
[n addition to statements of misconduct that the company cannot deny,
plaintiffs will also have access to materials turned over to the government as
part of the investigation, including privileged materials. The provision
waiving the attorney-client privilege and work product protection usually
includes a selective waiver or confidentiality provision that provides that these
protections are waived only for purposes of the agreement, not for any other
purpose, including litigation with a third party.'?

The benefit of the selective waiver protection, however, is questionable.
Indeed, Courts are sharply divided on whether attorney-client or work product
protection can be protected by selective waiver or confidentiality provisions.u"
Currently, the federal courts provide no coherent answer to whether a selective
privilege waiver only to the government will also waive the privilege to third-
parties.'” Three different views have emerged: (1) selective waiver is
permissible; (2) selective waiver is never permissible; and (3) selective waiver
is permissible only in situations where the government has, prior to the
disclosure, signed a binding confidentiality agreement with the cc:trporzttion.]26
Only the Eighth Circuit has explicitly approved selective waiver to the
government for attorney-client privilege.'”’ While selective waiver
“encourages corporations lo conduct internal investigations and to cooperate

121, See Thompson Memo, supranote |, at L.

122, Thompson Memo, supranote 1, at Il

123. See, e.g., Roger Williams Agreement, supra note 96, a1 8(d).

124. Zach Dostart, Selective Disclosure: The Abrogation of the Attorney-Client Privilege and
the Work Product Doctrine, 33 PEPP. L. REV. 723, 734 (2006).

125, /d.; Finder, supra note 11, a1 123-36.

126. See In re Columbia/HCA Healthcare Corp., 293 F.3d 289, 295 (6th Cir. 2002).

127. Diversified Indus., Inc. v. Meredith, 572 F.2d 596 (8th Cir. 1978).
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128

with federal investigative agencies, courts nonetheless continue fo
challenge the notion that privilege can be waived to select panies.|29 Although
some courts have allowed selective waiver protections in limited
circumstances,'*® others hold that once the privilege door has been opened, it
cannot be closed.”’ Recently, in Quest Communications International, Inc.,'
the United States Court of Appeals for the Tenth Circuit joined the majority of
courts when it rejected a mandamus request seeking to reverse an order that
compelled production (and rejected selective waiver) issued by the United
States District Court for the District of Colorado.'” Despite this uncertainty,
virtually every pre-trial agreement which waived attorney-client privilege or
work product protection contained selective waiver ;:vrovisions.'?"I Only the
John Hancock DPA and the Merrill Lynch and Lazard NPAs contained no
selective waiver provision.'”

Recently, the Advisory Committee on the Federal Rules of Evidence
proposed a new rule that would preserve selective waiver.'”® Specifically,
Proposed Rule 502(b)}(3} provides that “[a] voluntary disclosure does not
operate as a waiver if... the disclosure is made to a federal, state, or local
governmental agency during an investigation by that agency, and is limited to
persons involved in the investigation.”"*” The Committee Note provides that a
primary purpose of the rule is to “resolve[] some longstanding disputes in the

128. Woestinghouse Elec. Corp. v. Republic of the Philippines, 951 F.2d 1414, 1425 (3d Cir.
1991).

129. fn re Columbia, 293 F.3d at 302-03; United States v. Mass. Inst. of Tech., 129 F.3d 681,
685 (st Cir. 1997); Westinghouse, 951 F.2d at 1428-30; Pecrmian Corp. v. United States, 665
F.2d 1214, 1220 (D.C. Cir. 1981} (citing Jnr re Weiss, 596 F.2d 1185 (dth Cir. 1979)); Bowne of
New York City, Inc. v. AmBase Corp., 150 F.R.D. 465, 480 (S.D.N.Y. 1993).

130. In re Columbia, 293 F.3d at 302-03 (citing various district courts that have adopted
selective waiver); Cobell v. Norton, 213 F.R.D. 69, 75 (D.D.C. 2003) (noting that waiver 10
independent monitor was court ordered and therefore did not waive privilege); Teachers Ins. &
Annuity Ass’n of America v. Shamrock Broad. Co., 521 F.Supp. 638, 64445 (S.D.N.Y. 1981)
{holding selective waiver is enforceable if the disclosure is made subject to o confidentiality
agreement with the government agency).

131, See cascs cited supra note 129,

132. 450 F.3d 1179 (10th Cir. 2006).

133, /d. at 1201,

134. See infra DPA/NPA Matrix at Appendix.

135, See Hancock Agreement, supra nole 22; Lazard Agreement, supra note 21; Merrill
Lynch Agreement, supra note 21; see also infra DPA/NPA Matrix at Appendix. The 2003 Merrill
Lynch NPA could be construed as waiving privilege (“disclose all information™) and contained
no selective waiver protection, but it is unclear whether DOJ and Merrill meant to waive privilege
in the agreement. Because cvery other agreement that waives privilege includes specific waiver
language, this language was probably not intended to waive privilege. See Merrill Lynch
Agreement, supranote 21,

136. PROPOSED FED. R. EVID. 502, available a1 hitp:/iwww.uscourts.gov/rulesiew
rules Lluml,

137. M.
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courts about the effect of certain disclosures of material protected by the
attorney-client privilege or the work product doctrine... involving...
selective waiver.” '*®* The Committee Note also highlights that under the
proposed rule, selective waiver would apply whether or not there was a
confidentiality agreement, suggesting that should the Committee adopt
Proposed Rule 502(b), future pre-trial agreements may not need to address
selective waiver.”® In April 2006, the Committee approved for publication
proposed new Evidence Rule 502.'"" The Committee’s recommendation to
publish the Rule was considered by the Committee on Rules of Practice and
Procedure at its June 22-23, 2006 meeting.'"!

Because currently there is no way to know whether the selective waiver
provision will be enforced in the forum in which private litigation is filed,
depending on the particular venue, it is possible that any materials turned over
to the DOJ during the course of its investigation will fall into the hands of
private plaintiffs (or other government regulators). Given this potential, it is
difficult to reconcile attorney-client privilege waiver with the Thompson
Memo's consideration of the “collateral consequences, including
disproportionate harm to sharcholders [and] pension holders.”'** The fallout
from civil litigation—particularly plaintiffs armed with a pre-trial agreement
and a privilege waiver—can have dire consequences for shareholders when a
corporation is forced to defend or settle class action or other complex
litigation.

V. POST-THOMPSON MEMO DOJ POLICY DEVELOPMENTS: A STEP FORWARD?

In November 2004, the U.S. Sentencing Commission reconciled the
Sentencing Guidelines with the Thompson Memo by revising the language in
Comment 12 to Section 8C2.5 to include explicit reference to privilege
waiver."” The new commentary provided:

Waiver of attorney-client privilege and of work product protections is not a
prerequisite to a reduction in culpability score [for cooperation with the
government] . . . unless such waiver is necessary in order to provide timely and
thorough disclosure of all pertinent information known to the organization,

138. Federal Rulemaking, Evidence Rule 502, Committce Note, available at http/iwvww.us
courts.govirules/newrules | .html.

139. Id.

140. Federal Rutemaking, available at hitp:/fwwwv.uscourts.gov/rules/#advisoryspring06.

141. Id.

142.  Thompson Alemo, supra note 1, at 11

143. U.S. SENTENCING GUIDELINES MANUAL § 8C2.5 cmt. n.12 (2004).

144. Id. § BC2.5 cmt. n.12 (2004). While a recent Supreme Court decision, United States v.
Booker, 543 U.S. 220 (2005), held that the Federal Sentencing Guidelines are no longer
mandatory, they are still relevant and must be considered. 543 U.S. at 259-60. Accordingly, the
Organizational Guidelines are still an important anchor to the Thompson Memo and DOJ
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This highly controversial amendment (now withdrawn pending Congressional
approval) was opposed by many organizations including the American Bar
Association because it was perceived to grant more authority to the DOJ to
seek privilege waivers in criminal investigations targeting cooperation."’ The
next year, in August 2005, the American Bar Association adopted a resolution
strongly supporting the attorney-client privilege and criticizing government
efforts to seek privilege waiver."*®  After the Commission amended the
Guidelines, many reported DPAs included a waiver of attorney-client privilege
and work product protection.'’

In response to the Sarbanes-Oxley Act of 2002, the Sentencing
Commission also added Section 8B2.1 to clarify what the Guidelines
considered an effective compliance program for the purposes of an
organization’s culpability score.'™ Section 805 of the Act directed the United
States Sentencing Commission to review and amend federal seniencing
guidelines to ensure that offense levels, existing enhancements, and/or offense
characteristics are sufficient to deler and punish violations involving: (1)
obstruction of justice; (2) record and evidence destruction; (3) fraud when the
number of victims adversely involved is significantly greater than 50" or
when it endangers the solvency or financial security of a substantial number of
victims; and (4) organizational criminal misconduct.'”® In a Floor Statement,
Senator Patrick Leahy noted that:

New Subsection 5 requires a comprehensive review of Chapter 8 guidelines
relating to sentencing organizations. [t is specifically intended that the
Commission’s review of Section 8 be comprehensive, and cover arenas in
addition to monetary penalties, additional punishments such as supervision,
compliance programs, probation and administrative action, which are often
extremely important in deterring corporate misconduct.”®

corporate charging policy. See Michacl W. McConnell, The Booker Mess, 83 DENv, U, L, REV,
665, 666 (2006) (making cmpirical observation on post-Booker sentencing decisions and
characterizing two post-Booker views of the guidelines as either (1) Booker minimalism—
Booker changed litle in terms of practical effect, or (2) Booker maximalism where the Guidelines
are now more of a “Piratc Code in the mavie Pirates of the Caribbean: more what you call
guidelines than actual rules.™).

145. Resohution Adopted by the House of Delegates of the American Bar Association, August
2004, at 1, available at Wip:/fwwv.abanct.org/poladvireport303.pdf.

146. Resolution Adopied by the House of Delegates of the American Bar Association, August
9, 2003, at 1, available at hitp://www.abanct.org/poladvireport [ 11.pdf.

147. See infra DPA/NPA Matrix at Appendix.

148. U.S. SENTENCING GUIDELINES MANUAL § 8B2.1 cmt. background (2004).

149. Id. § 2B1.1 {2004).

150, Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, § 805 (2002).

151. 148 CONG. REC. §7418 (daily ed. July 26, 2002) (statement of Sen. Leahy); see also 148
CowG. REC. S1787 (daily ed. Mar. 12, 2002) (statement of Sen. Leahy).
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To have an effective compliance program under the post-amendment
Organizational Guidelines, an organization shall “exercise due diligence to
prevent and detect criminal conduct... [and] otherwise promote an
organizational culture that encourages ethical conduct and a commitment to
compliance with the law.”"*® The section sets forth a laundry list of due
diligence features designed to ensure that a corporation identifies and prevents
future Wrong,doing.ls3 Also, Section D1.4(c){]1) was revised to acknowledge
revisions to Section 8B2.1."% Interestingly, in the recent August 2006 NPA
that Mellon Bank entered into with the U.S. Attorney’s Office for the Western
District of Pennsylvania, Mellon agreed to ensure that its ethics and
compliance program “fully meet the standards of § 8B2.1(b) of the United
States Sentencing Guidelines.”"*> While the Holder Memo could trace its roots
to the Sentencing Guidelines, the Sentencing Guidelines have not circled back
to conform to the Thompson Memo.

A, McCallum Memo: Uniformity at Last (But Only Within Each District)

On October 21, 2005, Acting Deputy Attorney General Robert McCallum
issued a Memorandum (McCallum Memo) addressing the issue of Waiver of
Corporate Attorney-Client and Work Product Protection.'”® The McCallum
Memo stated that

[tlo ensure that federal prosecutors exercise appropriate prosecutorial
discretion under the principles of the Thompson Memorandun, some United
States Attorneys have established review processes for waiver requests that
require federal prosecutors to obtain approval from the United States Attorney
or other supervisor before seeking a waiver of the attorney-client or work-
product prolt:l::liun.I !

The McCallum Memo then directed each U.S. Attorney’s Office to adopt a
“written waiver review process for your district or component.”'ss While this
written review process is not posted on each U.S. Attorney Office’s website, it
was meant, presumably, to provide some consistent framework within each
office to delermine when a waiver request is appropriate. The policy was

152, U.S. SENTENCING GUIDELINES MANUAL § 8B2.1 (2004).

153 Id.

154, Id at§ 8D1.4,

155, Letier from Mary Beth Buchanan, U.S. Att’y for W.D. Penn,, to W, Thomas MeGough,
Jr. & Michael Bleier, Counsel for Mellon-Bank, N.A. (Aug. 14,  2006),
huip:/iwww.sec.goviArchives/edgar/daln/64782/000119312506175748/dex99 1 .im  (last  visited
Oct. 30, 2006).

156. Memorandum from Robert McCallum, Acting Deputy Att'y Gen., U.S. Dep’t of Justice,
to Heads of Department Components & U.S. Attoreys (Oct. 21, 2005), hitp://swvww.usdoj.gov/
usao/cousa/foia_reading_room/usam/title9/crm00163.kitm (last visited Oct. 30, 2006).

157. i

158. Id
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intended to provide some flexibility and autonomy across different offices, but
aimed for uniformity within each office. The McCallum Memo notes, “[s]uch
waiver review processes may vary from district to district (or component to
component), so that each United States Attorney or component head retains the
prosecutorial discretion necessary, consistent with their circumstances, to seek
timely, complete, and accuraie information from business organizations.”"’
The McCallum Memo was not intended to provide uniformity for DPAs or
NPAs or otherwise provide a single template for pre-trial agreements.

B, Judge Lewis Kaplan and the U.S. Sentencing Commission

Recently, there have been two significant events that suggest the evolution
of the DOJ’s corporate charging policy has reached its pinnacle, at least for the
time being."’“ First, on March 30, 2006, Judge Lewis Kaplan, a respected
District Judge in the United States District Court for the Southern District of
New York, provided a critical look at the Thompson Memo.'"' Kaplan stated
that he was “very bothered by [the Thompson Memo]” because it “puts the
government’s thumb on the scales™ and raised questions in his mind “about the
Sixth Amendment constitutional right to legal representation.”’®*  Kaplan's
criticism was in response to KPMG ending its longstanding practice,
presumably at the DOJ’s urging, of advancing legal fees for employees to use
in their defense around the same time that it entered into a DPA.' Kaplan
found “it shameful that the fees haven’t been advanced.”'® He noted that
“[t]he reality is that you are depriving people of counsel, or at least interfering
or impairing.”'(’s In an April 12 order, Judge Kaplan set a hearing for May 8§,
to consider whether “the government, through the Thompson memorandum or
otherwise, affected KPMG’s determination(s) with respect to the advancement
of legal fees and other defense costs to present or former partners and
employees with respect to the investigation and prosecution of [the KPMG
case].”' On June 26, 2006, Judge Kaplan issued an 52 page ruling (complete
with table of contents) that not only criticized the U.S. Attomney’s Office in
Manhattan for attempting to ensure that KPMG did not advance legal fees to

159. Iid.

160. See Burn the Thompson Memo, CORP. CRIME REP., May |, 2006, ot 3.

161. Lynnley Browning, Judge Ouestions Clarity of Prosecution’s Tax-Sheiter Case, N.Y.
TiES, Mar. 31, 2006, at C4.

162, id

163. /d

164. Id.

165. Id.

166, United States v. Stein, No. S1 05 Crim. 0888 LAK, 2006 WL 1063298, at *1 (S.D.N.Y.
Apr. 12, 2006).
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its former partners, but held the provisions of the Thompson Memo pertaining
to fee advancement were unconstitutional.'®’

Because Kaplan did not exclude any evidence (and it is unclear that the
constitutionality of the Thompson Memo was properly before him), it is
unclear what impact his ruling will have on future DPAs and NPAs.'® Indeed,
Judge Kaplan did not agree with the defendants that the language of the KPMG
DPA itself was problematic. Former KPMG partner Jeffrey Eischeid moved to
dismiss his indictment on the grounds that the DPA provisions prohibiting
KPMG and its employees from contradicting the DPA and the provision
waiving the attorney client privilege—two provisions that are in virtually every
pre-trial agreement—constituted prosecutorial misconduct.'® Judge Kaplan
disagreed with Eisheid, finding that “the government has a legitimate interest
in seeing to it that KPMG not gain the benefit of deferred prosecution, only to
undermine its formal acceptance of guilt by making statements inconsistent
with it.”""° Importantly, Kaplan noted, the KPMG DPA (like every pre-trial
agreement we reviewed) “does not purport to control the actions of
individuals.”'”'  What bothered Kaplan was not necessarily any particular
feature of the KPMG DPA, but instead, it was the government’s alleged
request or suggestion that KPMG not pay individual defendants’ attorney’s
fees contemporaneously with entering into the DPA."? Kaplan correctly
recognized the DPA is a valuable tool that can fairly and efficiently resolve a
criminal investigation. Only the conduct outside of the DPA bothered him. It
is difficult to evaluale what impact Judge Kaplan’s June 26, 2006 ruling
attacking the Thompson Memo will have on future pre-trial agreements. If the
July 2006 Boeing NPA— which is rife with pro-defendant provisions— is any
indication, the waiver of attorney-client privilege and other feared provisions
may become extinct.'”

167. United States v. Stein, 435 F. Supp. 2d 330, 381-82 (S.D.N.Y. 2006). It is unclear how
a policy, standing alone, can be unconstitutional as opposed 1o the implementation of a particular
policy.

168. See id. In August 2006, the ABA adopted a policy opposing the government considering
as indicia of cooperation a company's fec advancement to employees, joint defense agreement
with employees, sharing documents with employees, or failure to terminate an employee who
invoked the Filh Amendment in response to a government request for information. ABA Task
Froce on the Attorney-Client Privilege, Report of the American Bar Association Task Force on
Attorney-Client Privilege (August 2006), avaifable ar hup:/iwww.nylawyer.comfadgifs/decisions/
081506resolution.pdf.

169. Mark Hambletl, Deferred Prosecution: Judge Rejects Motions to Dismiss in Tax Evasion
Case, N.Y. L.J., Apr. 13, 2006, at 5.

170. 1d. a9,

171, Id.

172, Seeid

173, See infra DPA/NPA Matrix at Appendix (including details about the July 2006 Bocing
NPA).
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Second, on April 3, 2006 the U.S. Sentencing Commission voted to delete
the 2004 privilege waiver commentary language during a full commission
meeting.'" Those amendments will take effect on November 1, 2006, unless
Congress acts affirmatively to modify or reject them.'”  Because the
Guidelines are cited as a primary source for the Thompson Memo, the
Commission’s retreat raises some questions as to the propriety of requesting a
privilege waiver as part of the pre-trial agreement.'"’ Indeed, a recent survey
of outside counsel stated that the waiver language in the Organizational
Guidelines was one of the top three reasons given by the DOJ for waiver
demands.'”’

C.  Milberg Weiss and Antorney-Client Privilege

On May 18, 2006, the United States Attorney’s Office in Los Angeles
indicted the well-known class action firm Milberg Weiss Bershad & Schulman
(Milberg) “alleging a 20-year conspiracy to funnel kickbacks to plaintiffs in
[various] securities class-action cases.”'’® Milberg alleged that the reason the
government and the firm could not agree on a deferred prosecution was that the
government “insisted that the firm make unfounded statements accusing its
own partners of crimes and otherwise become an agent for the government.”' ™
This statement highlights the wedge that a pre-trial agreement can drive
between employees {or in this case partners) and a firm or company when the
company agrees not to contradict statements in the pre-trial agreement—a
staple of a post-Thompson pre-trial agreement. This is one of the issues that
the former KPMG partners have complained about to Judge Kaplan in the
KPMG case.'™ Reportedly, the government and the firm were also unable to
agree on the “government’s demand of a waiver of attorney-client privilege

174. News Release, U.S. Sentencing Commission Voles to Amend Guidelines for Terrorism,
Fircarms, and Sicroids (Apr. 11, 2006) [hercinafer U.5.5.C. News Release], available at
http:/iwwav.ussc.pov/PRESS/rel0406.tm; see Terry Carter, Privilege Waiver Policy Dumped:
But Federal Prosecutors May Still Seek Waivers From Corporations, 5 A.B.A. J. E-REPORT 135,
Apr. 14, 2006, httip://www.abanct.org/journal/ercport/al dprivil.html.

175, U.8.5.C. News Release, supra note 174; Carter, supra note 174,

176. See Thompson Mema, supra note 1, at n.6

177. Susan Hackett, Senior V.P., Association of Corporate Counsel, The Decline of the
Attorney-Client Privilege in the Corporate Context, Address Before the U.S. Sentencing
Commission (Mar. 15, 2006), available ar hitp:/hwww.acca.com/public/attyclntprvig/
coalitionussctestimony031506.pdf.

178. John R, Wilke, Nathan Koppel & Peter Sanders, Milberg Indicted on Charges Firm Paid
Kickbacks: Class-Action Giant Accused of Spending Over §11 Miflion 10 Secure Lead Plaimiffs,
WALL ST. 1., May 19, 2006, at Al. The article notes that in 2004 and 2005 Milberg scttled an
estimated 99 securities class actions, winning more than $1.5 billion in settlements. /d.

179. Id.

180. See supra note 166 and accompanying text.
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and access to privileged internal records.”’®' Interestingly, two of the more

recent DPAs involving HVB (February 2006) and BankAtlantic (April 2006)
did not include privilege waivers.'®> Similarly, two recent NPAs involving
BAWAG (an Austrian bank that allegedly played a role in the Refco fraud) and
HealthSouth did not include privilege waivers.'"®® In July 2006, the U.S.
Attorney’s Office in Los Angeles (the same office that indicted Milberg Weiss)
along with the U.S. Attorney’s Office in Alexandria, Virginia, entered into an
NPA that preserved Boeing’s attorney-client and work product protections.'®

Whatever the reasons for the inability of Milberg and the government to
enter into a pre-trial agreement, this indictment may pose a serious challenge to
the firm’s ability to continue to represent class action plaintiffs as lead counsel,
its bread and butter.'® In fact, immediately after the indictment, New York’s
Common Retirement Fund announced it would replace Milberg as lead class
action counsel in the Bayer AG class action litigation.'*® As was the case
following Anderson, this indictment may also have a chilling effect on other
entities pondering whether to follow the Thompson Memo and cooperate with
the government."” The indictment of Milberg, like Andersen before it, further
illustrates that the government is willing to indict entities when it perceives, as
the Thompson Memo provides, that the conduct of the entity warrants criminal
prosecution.'™  Whether another U.S. Attorney’s Office would have chosen
the same path by taking a hard line on privilege waiver is an open question.

[81. Wilke, Koppel, & Sanders, supra note 178.

182. See infra DPA/NPA Matrix at Appendix; HVB Agreement, supra note 89; Deferred
Prosecution Agreement, U.S.-BankAtlanmic (S.D. Fia. April 24, 2006), hitp:/fwww.usdoj.gov/
criminal/press_room/press_releases/2006_4567_2 CRM_06-248_bankatlantic DPA.pdl  (last
visited Oct. 30, 2006).

183. Letter from Michael J. Garcia, U.S. Ait'y for S.D.N.Y ., 1o Andrew Levander, BAWAG
Counsel (June 2, 2006} (on file with The Saint Louis University Law Journal); Nonprosecution
Agreement, U.S.-HealthSouth Corp. (May 2006), htip://wwv.corporatecrimereporter.com/
documents/healthsouth.pdf (last visited Oct. 30, 2006); sec infra DPA/NPA Matrix at Appendix.

184. See infra DPA/NPA Matrix at Appendix.

185. See lustin Scheck, Top Milberg Weiss Partners Head for the Exits, THE RECORDER,
May 30, 2006 (noting that top Milberg Weiss partners had begun to leave the firm).

186, Press Release, New York State Comptroller, Hevesi to Replace Milberg Weiss as Lead
Counsel in Bayer AG Class Action (June 1, 2006).

187. See CCR Report supra note 2 (noting the rise in pre-trial agreements post-Andersen); see
also infra DPA/NPA Matrix at Appendix.

188. The Thompson Memo provides:

Corporations shouid not be treated leniently because of their artificial nature nor should
they be subject to harsher treatment,  Vigorous enforcement of the criminal laws against
corporate wrongdoers, where appropriate results in great benefils for law enforcement and

the public, particularly in the arca of white collar crime. Indicting corporations for

wrongdoing cnables the government 1o address and be a force for positive change of
corporate culture, alter corporate behavior, and prevent, discover, and punish white collar
crime.
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CONCLUSION

An anchor in negotiating a pre-trial agreement with the DOJ should be the
U.S. Attorneys’ Manual, which is official DOJ policy.'” Companies shouid
advocate that the eighteen month duration set forth in the U.S. Attorneys’
Manual should serve as a ceiling for the duration of the pre-trial agreement.'”’
The pre-trial diversion procedures in the Manual provide the framework for the
Thompson Memo, and companies can argue that the U.S. Attorney’s Office
should not extend a pre-trial agreement beyond the explicit maximum set forth
in the Manual. While the best outcome for a company that is the target of a
criminal probe is a declination of prosecution, the worst outcome is a never-
ending agreement to cooperate with the government. Three years after
agreeing to cooperate, the company may still be required to help prosecutors
build a case against an individual or another company. Indeed, in the DPA that
Edward Jones entered into with the U.S. Attorney’s Office for the Eastern
District of Missouri, it agreed to continue assisting the government even after
its two-year agreement ended.”’ While ecighteen months should be the
maximum period of cooperation under a pre-trial agreement, a company should
insist on some agreement with a definite end date before agreeing to provide
cooperation for an extended period of time.

To reduce the number of adverse provisions of a pre-trial agreement after
fully cooperating and premising future cooperation, companies may request
that the pre-trial agreement not include provisions waiving privilege, changes
in the company's business, or independent monitors. To this end, companies
may argue that the Organizational Guidelines, which provided the legal
groundwork for the Thompson Memo, will soon be revised and the 2004
waiver language removed. Accordingly, the DOJ should not request a
privilege waiver as a condition of cooperation. As Judge Kaplan noted, the
DOJ should be comfortable enough with its case and the evidence it has of
criminal activity that it does not need to destroy this important protection.'”

Thompson Memo, supra note 1, at I(A):

189. U.S. Attorneys’ Manual § 1-1.100 (1997), available at hitp://www.usdoj.gov/usao/
cousn/foia_reading_room/usam/titlel/Imdoj.htm.  “The United States Attorneys’ Manual . ..
contains general policies and some procedures relevant to the work of the United States
Attorneys’ offices and to their relations with the legal divisions, investigative agencies, and other
components within the Department of Justice.” /d.

190. U.S. Attorneys® Manual § 9-22.010 (1997), available at htip:/iwww.usdoj.goviusao/
cousa/Toia_reading_room/usam/title9/22merm.htm#9-22.  But ¢f. T, Joseph Warin & Peter E.
Jaffe, The Deferred Prosceution Jigsaw Puzzle: A Modest Proposal For Reform, 13 No. 7
ANDREWS ANTITRUST LITIG. REP. 16 (Oct. 2005} (suggesting that cighteen months is not a long
enough period of time and arguing instead for a period of three years as the necessary length for
an NPA or DPA).

191. Deferred Consideration Agreement § 6, U.S.-Edward D. Jones & Co. (E.D. Mo. Dec. 27,
2004), hup:/iwww.secinfo.com/d 1zExf. I nd.a.htm {last visited Oct, 30, 2006).

192. Editorial, Corporate Injustice, WALL ST. )., Apr. 6, 2006, at Ald,
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The collateral consequences of such a waiver should be identified and
quantified for the U.S. Attorney’s Office.

In the end, because pre-trial agreements have not caught on across the
ninety-three U.S. Attorney’s Offices throughout the country, it seems like the
policies and procedures of a few offices have been laying the groundwork for
other offices. The DOQJ should be cognizant of the Thompson Memo’s legal
foundation, however, and ensure that all offices remember the origins of the
Thompson Memo and how pre-trial agreements have evolved to their present
day form. In doing so the DOJ should use cooperation as a means to quickly
and efficiently ferret out criminal wrongdoing to punish responsible parties,
keeping in mind the collateral consequences of casting a criminal indictment
too broadly. No one wants another Andersen. But no one wants corporate
fraud to go undetected either. The less related to the wrongful conduct the
particular pre-trial agreement provision is, the more it should be scrutinized.
Taking a balanced approach will allow the DOJ to ensure that both goals are
met.



[Vol. 51:1

SAINT Louis UNIVERSITY SCHOOL OF LAW
SAINT LOUIS UNIVERSITY LAW JOURNAL

{8007 *0F 120 PA9IA 1587) Jpdasispue siusumaopwod sopoduswusaerodior maa -diny (9661

*g1 ady) uasiapuy YUY 10J [35UNGD WeAING 'S UNEYS F Jane 10 o “uwe) q 0] SA,NY ST ‘Aydingy “f SEHOUL T WE)D ¥ 1343 S[ED T Utmp Wolp 1] 961
(9007 ‘0 WO pausIa isep) Jpd (enuaprud swawnsop

uoysauodaswiusaiesodion mam rdng (p661 *£7 190} [SUR0] [eNUIpAL] *3ung Y A 3 MM M HOIS O “AN'A'S 105 ANV 'ST) 'IMM of Asejy wou) 183 561
“(900E '0€ 1°0 PANstA 15Ty} Jpd WaWAd YO 7IU0NNIS0IJ0 TP AU 0736 B Y

0T9HI0TY0ULIV/E66 1 AUAWATY(TIW0 ] 1o npudirdin (€661 ‘67 930 'ED @D} EIUAWY JO Moty ‘A SAMS o) Wawsdy uonndswy pauysd kel
“J3pu0 [e130|0u0d U1 SYIN Y AQ PIMOfLD] 130 jexidojouanta w padeyd u23q AT XLIER IO UL SYJQ AL (wodsspodaswus
stodioy aamyzdny) ansqam s uo wap Sunsod pue siwowaude Ap Jo saqunu wespuSis ¢ Juego oy saeday awe apsodion ap o) yMeE e oo sy
X STO) UL p3pNISU1 J0U ST 1 TUAWSAEE [ENIOE M) MIIARS PUE UIEIGO 10U PIN0D 3M §] (161 A'N'G'S) "sug uowoles pue (9661 ‘4 N'A'S) wnbag (9661 18D " D) pumgi] ¥
s12do0) {S00Z " A'N'Q'S) $23upH :angnd-uou ace iy siuamade jeu-ad apngsin j0u S0P oSE )] "V EWOERO-IDIN AN 5T YINS TRISUSD) SAHLONY TS YA A[UO 0] PAIANI

SUHUSIIBE 13403 10 $30P )| "HOOT 32qUIAD H0JIq AMSHY JO WA ) YUM 01 P SV PUE SN ISUINue-tou o1jqnd s19400 Auo xinepy SLL HTIWIVIOSIA €61

[Fi Y]
Leapend jo 17hY popoon
pITpOUEIS S0 = pamn
10 ‘eI 2qo sy
peoorsoud 10 quop
woremi 2050A0
T 'mey, ol ‘BiTEpY
ML paITIOIA 0410078
ST WLRpUY T L0IIAL
o e DO
Lok ) # eTaopo)
pesg a1 req S0 wald | annqui o) o) q 2y TPLIPIY
1y Toumady oN awoN | worpmo 01§ ON oN oN oN k ‘ovsn | 960 | vdo anyuy
[0
iy
Jononemp
() 2amn 0 Sow ¢
MR Ana3 OvSN
4 (pnpr {3 o) podu
{gdypoy onpaud ) oxranp ¥ eeg
pneig A5 omy Wow) fpo pramo 00 315.0) ANOS ]
Smg 200N ON SIAE | voniw ofEs 2A A Ay wouimA | sommom oA ‘ovsn | w6701 | vda rmopg
[
fNYNA ad fzdy arezdord ams
uodrg x0¢§ &Aed wbgams sowenduoo b sn
tome]) moury o) fareusd st oy ™Iad et LBV
smry mON oN nany 11AL3 1074 oN oN ON P ON ‘ovsn | £6/71 | vda Jo mousy
BARAL | pasepg
L RSPy .
w3 1] Apasds onmIng vda
) amiwag ey 1 pwmy Amp FAEY roepy L] 1
Jo adiy rmmon usmALy yidury g ny prRIgEIg atammag apng mipey rod g VN Ayrug

nn-ﬂ:_.:‘z VdN ONY Vi ISNRLUINY-NON FO0 TTEVTIVAY YTOMENd

XHINIdLY




(9002 '0€ 130 pansta iser) jpd mowsaifeoud soop3udseyagyoFep;acd fopsn mam rdin (€007 AT "B "' "D0D D101 ONJ-'S' WHWAATY uolinsdsar] pauaiaq 00T
{9007 ‘0f 1O
pausia 15) Jpd-ooueqsuawndep woyauodasmusaeodioy smrday (€007 91 Ue[ TY'd'q) 03y Oueng ap Jgndog ouTg-'§T) WIWAAIY UONNIASOL] PALANT 661
"(iewmop e A)isI2Al0p) SINOT) wieg A ) Y1a 3|y ue) (7p0Z 71 2y N1 a'S) JTT Tewpes 0aa-S N wewaady uoisoag [enald g6l
(9002 *0f 120 pasIA 157]) Jpd-sieas suswndep
oy Iaodusmudaeicdiormmmrdig (1007 ‘Lz 950 M A'S) FBIOCHIID ON “3u] “A1dg FMN "oy SIBIS A SAWS PINU] ‘wawsady uawaal(] jeal] L6l

SAINT LOUIS UNIVERSITY SCIHOOL OF LAW
DEVOLUTION OF AUTHORITY

20

P} DArew
IATERS I
fLLTE) (ab) Ly B0poud a0 presy
Mg nmmu 24 o g1 TOUITE 05§ 24 oN | ¥rp-fuy oN oN oa | f0/s0 | vaa oY1 ONd
RERIEYS fn
v Jo s
prpegoes (6ed R 1T
s, swel) woTey ‘trord) Jo g
Axmimy noredar [T iy
$,xdsng ey [~ ) wesdasd =Y 74 )
poday DoIARK 3ATY (L (amaap0g) ey o um)) oy ap
o1 amie4 o) vaa um oN Wzl | voni g'Izs A ON o A oN od | eo/i0 | vda [ mndogexmg
[
mmooy pmy
SOCATERY
presy
Do)
SUADE
sonxds)
msog
o1 2203 Lxoom
(N
PRI (1A
1o DA afty
TR STITENA ad ™)
0] poTy v pred jou [62)) () Saren tod
preis | o pred spony 2y sO[E BORRYIS AR 10 ‘mas 11 UFIPRS
3, w30y oSy ON ol gj oyt 91§ 0A A WAy oN oN ‘ovsn | w0/t0 | vda oua
(4] BE\E e
Amszai) 0) e
oo 9 panyjns
STy wosd
Pmns0) (rd) oypraads {3 )
) “AQ poesy pred o0 R ~7hb) maren foa
aouDg [esog ) spn 29 %y MBS mas
pred | oludiiiw gl oN somg) | oo 979 2A ®A Retj-AY oN oN ‘ovsn | 1021 | véa P e
BARA | PRI 40
FUL JqrTmpyY
ul,saad) dpads | sonwmang vda
) ameay [rusag I puray Amg IR suriojry 20 o0
Joadiy yenmun uopmay qiury aug 3y |l i g Ry Jomery roa apmg ViN finuy




SAINT Louis UNIVERSITY SCHOOL OF LAW

[Vol. 51:1

SAINT LOUIS UNIVERSITY LAW JOURNAL

I8

(9007 ‘ot

7150 pansia 1sey) Jpdpnosiespawnaopatoy ssuodaswuaziodios anmsdiy ((H007 190 SN ‘a's) uonzodiosuey mnoguy- ) Yustaaly uonhsssoly panalsg  HOT
"(900Z '0¢ 190 pansia 15v7) pd-waweasiesossedison
/saop3indegs3ya3epiacd fopsneammmrdig (1002 ‘77 1935 A'N'AD) (DT1) LE8-PO ‘ON “au[ 4] -2055v Jandwo]) ‘A symg panun) quawaady uonnsasold pauasg  f07

(9002

'0F 130 PANSIA 1527} Jpd-eifu/siuawnsopan o sauodasaursareiodioo man =AY ((£00Z 1T 390 A N'T'A) U] 0,55V 3wamy A N-"ST) WAy uonndsasd pauaid 70T
{900 "0£ 120 pansta 15y) Jpdwomsarieoqiysaopluciieogys
{3ep/a08-fopsn-maunyrdiny (£00T ‘77 "23Q) 2ummo)) Jo yueg jeuadn] Uetpeue)) 10) [3sUM0]) "SEYEN AfD) 0) “2aro] YSBL BT (OQ TPMPIED W AISF] wolf 1T 107

1Y)
(58] ampooud
o) | (amuapay) 7 wovod jo =N Qs rorded
el g FON oN som 7| UOTRT (4 24 oM ON UHAA A oN ‘ovsn gl Ydag oS oy
[H]Y]
wedosd
5 ECTEY)
oz ‘areddasd
saredmos
pUE R [£313]
Ao ydepe (Bupnodde
{5k} DarEw S0P JO Bp0
IATIES 1 g ) o Um0y wagy
poesg (rd [f21] prposd 3o ImpNas an nonEmp ANO3 oz OV
|Hunog 0oy BA oo | moEn ez P BL | ¥ rp-Aay Ao ..Mr oz g1l WA ‘ovsn | r0/e0 | vdg indmay
[ Y]
tmonrtod
no
PAen PRI
Igk}yoen s oIk yoen
L L [LXE 4] T2 S[euTm.o| o 55y
Aoy b (k) popadpow | Aonojoopis ANGE ey
poesj Te] DopiA |[erser] PA “Sod §| SO £S UN FA ¥ BRIAuY IEIs iR A =N ‘o¥sn 0/ vdd oA AN
(TG Y
a4
e sopzinda
TETpETE)
F oA~y
U, R0 :.ﬂ._
03 nondoo smpaxud forlh
(il wredmco 24 por
S, 50m0y pue S0y (oS0 )
o AxeuA0S oeTpene) amy EL]
prieag (1)) (Y] 01 Fadeas fruew | o oy L yeg moda)
5, oy JVN oN sl ¢ oo (3% oN 2L /9 Amg ylope SR JONU 5L DOATY 10721 Yda Ut )
HiEA | pwpma 0
®HL APy
al, a0y Apaads | mopmong vaa
o) miery [ Tt f] J oMy hh—-. RARM mni0jay Mo J0
Joaddy ymmman Hapuagy kg Wit L) PoreTed by SRurRg Jojpmay oq Nwg YdN Aoy




SAINT Louis UNIVERSTTY SCIHOOL OF LAw

19

DEVOLUTION OF AUTHORITY

2006}

(9007 "0F 120 PANSA 158]) WY ©'GU| JX(Z] PAN0I GudIs mmm i (FOOT LT 990 'OW 'Q'T) 0] T SUO0[ ([ MEMPT-'S M) Wiy uonesspisue) pauagaa 907
(9007 *0€ 130 pansia
1) Jpd-iemusunsopaucs tapodusmusseodioy mamycdiny ‘(F007 “AON uad M) ‘dio) Tupjoy Annby ;8 J4-01V-5) Yuawsndy uonnadsory paURN]  SOT

[
JIS 7 o
anp s ied
o1 qqEInquyre
soued
o
# Aq qeied
ittt
pedan qevel
2 Jomenunp
"piEmb
s pred 10oq
4wy pEaas
g awoxn
1 soued
P
SIU0f prewp {h)urdod
Fuucrss o aurennAd
oW O aremdins {3
JopowdTjRIes {ipkeh) ST 1|nm
2)qeuoTERs siopdun IS 0jm Josruo
#7101 polgus 2IADg Jo huogtesy | qpong iims Fapwenip
“tomred [0 A] Teogd ‘worreredasd ) spary 0L pAKAIp
g g e ol (10078} SPM Bourgs o)
vodn pedom aq jo dis 0 “swratied STRRAM T A0
aw, dosdsp xN Bye w3 jmau pampd minoq oqw 0) sod
(e Buure 4 sy arendoco MR 0 pIRRs IO doydue
Supeys | Das i spun 012670 Py e ey | moe Wonod “dopm
Im@A Snp pmotme o pofe ne on) o) pdsi AMSOYATP wesSesd
Iwpwp 21 Jo pomied S0 ==t 14 PATER AL aorrunaod
o ampgh q xf prewpg a5 1338 dosd d
presf Afq, sonden g Jotrd oapasd gren Sunren [UTET TN a3 2000
[lunes ATV ON ‘weal DO 61§ ON 2A F m-Auy ATy Jo yred sy ‘ovsn /Tl ¥da ‘0 prEspy
[31Y
4 7 10p
Dianie
Do oo
arendooy
o1 pasnbay
presy mq poerg
PHHERG moN oN Rieal 4] 24 PA ON ON ON 10,1} 0N ¥d4d Eo-t
SEn priepH b
WHL HEOpY
ol xamy ipads | suesang vda
LLn] Mg rusaug pusmy Amp LIAER, e LR ] 1o
Joadip fensnop) osuy qi3uay auty iy pursnmay e L | srurmy a0 gi0fy rod v YdN Ay




SAINT Louis UNIVERSITY SCHOOL, OF LAW

SAINT LOUIS UNIVERSITY LAW JOURNAL [Vol. 51:1

a0

*0F 120 pasia 158)) Jpd wsqmusamsopwo ssuodasownsaimodios ammy Ny (S00Z €1 Hmp TN'Q) ‘0 qanbs sadp-jorsug-'gn

‘900z

13y
(9007 "0t 130 PAUSIA 15T() JpdIuamsasde
oeswowsuaumaopnod sapoduswusneodiormanisdiyg (S00Z wer *3'A'a) FI000ADS0:1 "ON 02 OIUESUOY A SIS PaNUf) ‘WAWaATY UCUNIISM] PAUXT  ROT
"(900T *0€ 190 pansia ey} jpdoe
Asuswnsopauorsaucdasutuaseiodior mamcdny (F007 ‘S1 330 'ea Q) £E11 W HG| CON U] ‘aulju) Wy CA SARIG PR UAWSARY UONRIIS0ld paua)a] f07

.-u_ I

X1 60T

[EH L]

Pinpy
afpnf pgsg ok}
§Y) Sty Apgnmny
3000w TITH voRg e
aq pre HCGD MO
Auy s i {asd) He1-81W)
Apeurenb gom Ayeond nourInpS
o prama) Dpjogareys ¥ Sururen
L] orE oS hriog
Pure GRmATY) Litremad pary Hob) Roswor
Bt ] w6018 PR [eRDRA
§ fare s ‘SOMHOqIETT DM KT AT.E
E % AR EL ] FAIPIIS M o sodweqy (eck) (Aanry
presj I°H WoRs loth} o ompasd 3 emEsuts 0 Wepy NG et TEDS
Sumes | AT sopog N smady | oo OOy SA 24 | yu-iny PA WH)PA ‘ovsn | s0/90 | vda s jorsug
Ty maew | (ghtwesasd
FARRAS b ok
{9k} b Enposd mm Sty e puziy
Y44 AON OoN s volnu 4§ oN =A | FEous-iy A =4 fOq | S6/10 | vdq o TRTUOIN
nﬂﬂﬂi
o (4}
Do) ou BOYET (9
[~ 11,7 Jo Arennd
Tpuolaq frunng
S0 ¥ pung {sh} parn paesy
u 1o noU|ins SATSIE jm od
prerg s=oqum om onpoad yom TAM
|Hung FON ON ek | wonpmgsig =A DA | pm-iy oN BA ‘ovsn | +0/Z1 | vdd (ot 10V
AR | paepRq 30
FLL Hqpy
ol peaut fpaads ST vda
nr) amjeq Lt | Jpuamy Lmp AT WM MO L
Joadiy fenenun b i V| L et | e | ais pusin N g sturmg Jopmogy roq =g YdN Aoy




41

{9007 '0€ 120 pausta

1521) )pd O N rsntamnsop anod-saucdaraursaayeiodios maaycdiy (9007 ‘61 TRl oG (1'N) 0 Suneradg aeajony ATrsugisng-§ ) uswandy uonndesard pauyxg  TIz
‘(s00z

'0f 190 PaNsta 1se1) Jpd VA TVNIATNAWSAIpd sapssard fujoesnjaof-fopstemavwirdig (S007 ‘62 590 'TN'@) INQWM-'S'N Wawaudy vonnassord pauapdg 11T
(900Z ‘0€ 120 pansia 1se)) Jpd pauajopTmdy

/uawnsopuod saucdasuanmodios mamdiy (007 ‘97 Iny) [75Un0) DAY WAUUAE S HGEH O “ANA'S 19) ANV ST AN N Paeg woy M PIT

DEVOLUTION OF AUTHORITY

SAINT Louls UNIVERSITY SCHOOL OF LAW

2006])

1, 2o
YING Awno)
euenQ) (Pmes
JOUNA A0S
‘worreansud
PRI
10988) 2dngy
AP
ooy Sun )
EREU) BATI
T sewfosd (@) sookasd [L13Y} ¥y
INARS AL shapacacud {empeN
Taemg | Ammonmod wo Ayunurnno wmope | (Cah) Pamm o]
ey {motjym g7g O DO Joxsodind | aanieps im om0 amesdg
1 wuy tD0.9) Doy)jFa i SEHS prods ) JUN | npoud yom aN ey
[ ] s puds oN wom [] ‘ol §7§ 25 | oduesy | yregediy oN oN ‘ovsn | %0/10 | vda ABourgisng
[0
{pm=1s
(s Ansomn 03 pammbs 91L)
pue romndy rouanate swrediosd
o amyns 1] ormengS
® oy DoITIONA £l
pue dgsmznn o) [£11)) P} | -1k powge
aresodins POTRIN R {woyjim 2AES 2ourey; dwoo (L) (segre N
Amydunm [.-1 31| JAPE im A TR IURPEIE 1o Ansired
pres | 01 Ranmuwme tagsod | ) vonmnsu prpaxdpon | Fempgss LE T ING T urpogy
A TR =A ®A | msmaig i =4 =24 | 3 myxiny BT SA 0u W) A ‘ovsn | so/al | waa 3o “Amn
[GSETT
009% 30 (201
©0) dn spuny
2s0q Jo
05 SRR
Lo R e
“stremem
Zrorky Agpeni0
amanyen 5 Ayemad {(2gh) Datew {0k}
L DN mnops w | soorng vey
£, dsaoy ‘wmomrm | g o A popud yom | i sreaud ANOS
poeid Ty xON oN guom gl | TONWE 951 24 =4 | ymgriay I 1D =4 ‘ovsn | s0/80 | vda oD
BARNY, | pesopRg e
i ¥ aqesTmpY
L ALE] fpadg | mopming vda
ane) ameay rusaymy 1 puasny Lang AR swsopay »Wo 10
Jeadiy Tensnary Ll e ] gidury bl | ny PUTID/EId alapand sy sy rog amg | vaN fpug




[Vol. 51:1

SAINT LOUIS UNIVERSITY SCHOOL OF Law
SAINT LOUIS UNIVERSITY LAW JOURNAL

42

{9007 ‘0¢ 1°0 PanstA 1se]) Jpdwawaade 2ouauas pauaap swegpia 1adousaydojq swwd

JTeqjoaayymancd pedaddy siossajaadmeyyidny (9007 634 TU'A) LZ0-90 ON ‘102D [EdIpay Swenlipy 1330y A SAWS pAUN) WIWINSY uonnddsald pauaq €1
(9007 '0€ V0 pansta

1581} 20p uawaardy o swsumaop oy epedaamaaemodios mamsdiy (9007 "9a1 wuo) ) v 0] wdpy suonwadg-5 ) wawsaiiy uoimassold paualal rIT
(9007 '0f WO

Ppausia 1se1} Jpd-pauzjapswe|ps/suawnsopwod sapodassuruosinodios smmrdiyg (9002 *IT 924 180 'A'N) 00 19mod swf)L M-S WSy ucnndasag pauafagq gIg

0} Jou Tk ] DRpasd yiow | (e a5
Bdwipwm oS FRHp-ar | P e gy
giemeiy miop | (zIbl3ans spapoo | 3ag joquon arPrd
oidum] | 2a0 aexgieey reviod [evtpom ul,Ioam L] nNa TENpI
onged | 3y vonr +§ oo | mumdg | g Ao BA =) supg 1524 kady ‘ovsn | 90/70 | wda | sompm eloy
Teki (st
9% fadt}
Suren| koo
Bk} N Ao
rendooy NP
0} NI SRR
i i1y e
SUOHTIOLA, “fnoiue 1 naen puvessd
Suodny ud pam agREs M | AN )
Ry ores, 1 2wy peposd gum | Aerumisgns w0y q ek iy
) WoN ON wmiy wME N BA oN | wmeux-luy DA oN ‘ovsn | %0/20 | vda soresdy
0 RN
i R
Bp, 003
LT )
uody (29k) masem T®IAN
L] NP pe ‘oSN
=0 [EmEN LT Y] [f: A npad yow ey reed
sremose 00N ON wowm 61 ooy (55 LY oN | ¥mu>iny o oN 0q | s0/z0 | vaa STEM
g AUy
*hod wog
L g B V]
(oigpr | g}
T Aymemny
=) gt
“qredway
purdsx
01 oor)jm
[FILLE]
TN AT
wdogesn)
(%0058}
$unonfioy
Jeadp]
opaoy Jo
“ATOF) (X00SS)
opeddn
HAEAL | paRpnd 10
FHL FHqprppy
ud, 30 Apasdg oMM vdad
N Jmieay [suinu] f puHry h.-.-_—- FAmAL o) Y IO 0
Joadiy mmme oAy Qifur] LA T L) prktg aBfrapd i b Joymogy 040 aeq YdN Amey




SAINT Louts UNIVERSITY SCHOOL OF LAW

43

DEVOLUTION OF AUTHORITY

2006]

“JaTaaquenyag Jo AeIprsans e 51 35T 0ss0wssm (900T "0 190 PASIA
1581) §pd usuaadyossnussom-919090/90075un[/sa5ea)a1sx)0esn/A0d fopsn mmmindiny {9007 *g) 2unf} O ‘033DWANSIM- S WY donnasar panygaq §IZ
(900¢ "0€ WO pansiaisepd vdq anuenepeq
"BFT-90 WHD T L95¥ 900Z/sose ssaudanoos ssardjemuruaaod-fopsnmaamyrdig 900z ‘vT Indy T4 Q'S) onuepvoueg-sn wemsady uonndssaid pausa LIz
(9002 '0F 1O PAs1A 15%]) Jpd aw i yuonnaas g pau) ]
gAH/suawnoepmod1auodanwuNeredioy mamdiy ((9007 ‘€1 "921) 195UM0D GAH YT 'S 1d0ISIYD 0 “AN'Q'S 10 £, NV S’ ‘BIED) °f [DEalpy woup SN 91T

[AVETS)
i, 1omm
A0 O)
ubgams
OL ToHj
9’18 Hwwd
STANARS
Ll | (29} paren
o) noffn XIS
{eht | sy oy o m T1aS Tl
Prees TA 00N oN “sou 7| RIS A ON F oAy oN ON ‘ovsn 90/ 90 ¥d4a COUDID M
=X AT
Axapn’y
rudsag
wodey o (G wy a?FERY
o) amnEj AN oM o 7 ool g 24 oN ON oN ON od 9/ vd4a ey
(GG
..ndﬂ
=k §)
rasady 513
areola i aresdeud
red | ppe 2owerjdinoa
gy araodics
(8L) mmonsge PP [~ 4]
Jodo nye oo Aed SINADS T
uonrendony 1,us00p Surpyrem vo
Smnayuoa jo AALILR inq )] SHogNISL ANOS
Ppresj Yel notmnbay ON o g1 WOHInD 9'6IS A 24 ON B 24 ‘OvSn 90770 Yda .I:.m>=
[F 6} (T
u Sam
2 fuoy 52 i [T \] [(rard 1Y)
Tude (sreak {(=po
oy areodo [ .1] g
01 3001007 20w 00} TN
ELIE41Y) saotroiA bl Jeung outh
(Fyenpep i) AT 0 SprepTIS
AT ot 40
Bl HqeOpY
ol 1] Apaadg sussIKL viaq
we) amieag fewsamg fpuamy Kmp LY gy 30 »
JoadiL rennan asguHY qidory sud s PUBID)WILY abanand g Jojmoly roa Hed YN Ay




SAINT Louts UNIVERSITY SCHOOL OF LAW

SAINT LOUIS UNIVERSITY LAY JOURNAL |Vol. 51:1

44

“{Jewmoy me Arsias) SIne) Neg L Hitm o1 U0} (661 ‘17 “TjY) -Su] 0] 'Su) ] I Foosuey uyof-S) ¢ b swamag o wowsady ‘17z
{9002 ‘0 190 PusIA 1587} Jpd Bmnmuawns0p/mod uodasowismodios smmrdiy (€661 ‘61 ‘Bnv) Wudjy jendir) curdy-"g 'y MWAWAWIS JO IO 0IT

(1m0 MET] ANSESAIULY SINOY JES UL YUH 2] U0} (900Z 71 WIS B4 "A'N) SHELHIFNS "ON ‘STuIp|o] VHIN A SAMS Panun ¥ udy uonmaosald pauxNJ 61T
vdN ©0) 2tape forendo
) BIPROUCY 231 ;000 A
ey pue Tl pue Sunuren
b o ER 00 T
TN SUMENTTS opswomn | o josunode
oN ) 2 se Buo| Tom) wbg
T ey os) od roam P
{sqrry parrota Lot i)
gy PRpucy 51 o SuneRs Somionnsas
ammsioy o Snp 00 SERBROR Ton Rfmep
osyd) | anupe g wad omposd Lyezedo st d P11 PNy
aa? 1144 ] k| =) 00N SUON oN oN 30 Bl oy 'DvSn | s6s60 | vaN ey wgor
T8 #9150
2t dues
P 1m
Irews eda)
YdN PR ]
TRY o1 ) PIpEINeY ) syes
SR JSAT] TRy asremsm
Ei ey I dnogd
pHzaTp RIMIRTELS ON mog dncad
o (zd) Jmn o o i
Byugy | motmpen o 94— feueny g
mpyaq | ‘siupyg ag {worim 56§ vormed yds
nouna By ‘smoncdape JO nonnIRSy oz Aapod oV
adwe’y N BIUP oud o nouied el
Fsopng 04 Rwpe ol no{ppE T} Aared prp ST d
oyampe] | S0 ngay, =4 00N oo £py oN oN oN A DA oN ‘ovsn | 56780 | vdN ot TRV
(st}
W STy
g pee T
‘stupion
Y
TR
[su,>urmoa)
o Jorormed 20
Ty SBpiaud Isel
widey 2T pAITR sqgeondde w0
Afenog N DOIAHISM Aoe,, oa gl PIM
por =)y smm o ey HIAN s0r) fan.)
O amre| N oN et ¥ Ll e A BA L)Y oN BA ovsn | 90/60 | vda | s3umpiopt vHIN
ey, | pasapsy] 20
L nurTpY
13, psaau) Apaadg b vda
¥R amisag suiao) Fpaay h._.l—. AR, eIy £ T EL]
Joadiy [snun repmagy L e | auyg L] peRInRHd Bt b il | Jojpoy roq HEq YN Loy




SAINT Lous UNIVERSITY SCHOOL. OF Law

43

DEVOLUTION OF AUTHGRITY

20046

{900 0F 150 ponsta 1)) Jpd eioatie Sittamndop
worisnodaswusdsreiodios-sasyndiy (1007 'T7 Uer) U] ‘speo] womy Jof jasunc)) “{amoFwopy <) wjor 01 < ACN'QS J0F £,V 'S SN0 T MApUY Walf 33T PIT

{9007 ‘0

180 PANRA 157]) Jpd usumusmnsopaned sanedassmuaseiodior smmrduy “($661 ‘97 190) "] YUWS P AU ‘23 YAA] NS T) WRIBRTY WIS €T
(9007 *0F 120 pA191a 158)) Jpd puezeysiuawnsopanoy ssuodasnssiodios samcdny (S661 ‘97 190) 1T 0D ¥ S pRZE]-S§ ) quamaudy Wwamapes 77z

1 d) parem gy wesdand
R e i § Botpe
preig L] orposd 32 ey daoo I ANAS vt T
sy ON 2A 20N §m 24 #A | P wwa-fay ‘o | spamoiop ‘ovsn | 10410 | V4N | ‘spongemmy
ri (]
YdN 0058 ) sBujteno
A Prpeus Fmqur aunmdmos
Lanad o | ‘o oyt
seq Fompianad 33 ampsm t(L)
gl TS Agewsd pan d} spryan
Moy | oo oo ‘(Apped uTURBR
¥ pured ue ou 2030y 00) o3 e
TR *irmoidwoo 29) umupe {91-5| d)
s, mrpu Jo ssodmd oI 1615 sy oY
ez o Ao ‘DonnE) Joam T
o [ RRaRREs iy oonm 5§ 20 Astjod B
oL ¥ -d 0o mmITns ward T} ooy (g1 d) amsopsp a T
0} amjrey OOLETTUTE ON oN 0N 10218 ON 9N TE-AlY Aunp iR oN ‘ovsn S6/00 ¥dN Twegy
ICTE]
(voummsy
0 oty
L4k
ooljjAn g g
10 {Aaprwad 161-¢1 4}
viN 0 @ny 2fjod mu
A PPER 1ou) momied o] sToqre
WHRIED QIETE] Py g
gk | oy mewsEs 0V TN redommiy
MUk o motsaUpe rovsn G TR 0)
¥ pored oE oo o1100€S ESTER )
M ‘smumosdmos umqurR Jediommpy
LR Jowodnd ‘opvud Lalhid
roumny 5 fpo e Bumusen ov
il B e e T4 o 004|no £ 7 oohod hadi]
o 2080 d 00 nRORS ward o) woRD {61 ) axrerjdmoa ‘ssey 11 Pt
O uniey USRI ON PA FOON ({4} 4 ON oM mRp-Ay FHAU RN ON ‘O¥Sh $6708 YdN i}
[C K]
{(omane
(4 Suingo)
“d) (peamoy AN OF
Fuoure LR} SpISnG
ST, U ]
20 Y0y ‘omppind
AN, | pavapng o
LT HarAopy
ud i) Lpaadg wIng vda
) ameag fewsu) 1 puanry Kmp Jamy swangay amo s
Josdip [ensnugy ety k] gy ue puRIDEHS abanaid roumg SOOI roa aeq YaN Ay




SAINT Louis UNIVERSITY SCIOOL OF Law

[Val. 51:1

SAINT LOUTS UNIVERSITY LA JOURNAL

46

(900 "0E 190 PANSIA 158]) Uy PSL L [ UIYASpANCY aJuiaas maydny (00T ‘BT 1d35) 2u) 'Lafamaf ey m-5 () wewaly uonnaasasduoN  £7T

(900 0f 10

PansTa 1se) Jpd pdmTyNLL Wawandyioquissiuswunsoparos sauodasuniasieodior mam zdiy (p0oz *¢ ung) -u] “saa) joquids-§] Yuawaady uonnsssmuduoy 977

"(900T '0€ 190 pauS1A 1581} Jpd COOTILOW U0, Wy saytodauttes

atesodiod mmmyrdimy (£00Z L1 138} YA NI 10 [SSUNOY WEWNNS S3EYD W OJIIAIOY 'S H3QOY 0] ‘320 NSTL UANSY “1013a11] *||SMPIED T ST woy T $7T

oog JO vt morang
PRARX Eg npny
pood oy o o ] L |
womim §'§S #oumy pue L0 121
“vognmsE 0 wesbosd axtypdwo) ANGE B{RwY
Pposs4 e o oN smif | vopmgors oN =4 soon | axmidwo) PHI ‘Ovsn | H0/60 | VaAN TRy
(64 fonn
et
pesddin ot
ool 1§
SN0 0]
(A}=mmnog UOITEINED 3
ferog Tunren o1
©1 Doy §§ ‘wivep
‘roun(is RanEns
ot B
przty P Y (Y Soupme
renoeEmy vand | D90 urd onpad 30w “afo|do ANGT s 9L
¥ 8oy L8 24 sooN | wonumsgls o 21 | 3up-fuy _u% [TT1NA2N ‘ovsn | B/ | vdN foquis
[
o g 2
sumnpacosd
=0
) Sumpee
“doput
e gd)
BRI
[rouTsy
R
0 A
o1, %000 nxjde o) Bunejas (cb) mm
n presy wu(d sunpaonsd Bupre ig
SWNBS LBoyemR) pre | ooop Buno)
335/ Amg Heasopnp.) | saonod mou LT
PN o FOOLTRT -n-uﬁu—g oL f0a x4
TG (t{1Y] 6661 pre Aq pips 5], Py
e 00N oN W 5T 0N ON A 2y Ao wope 18, Ay = oang | §0/68 | VIN TRy
DT | pepRQ a0
PeL AqrSTuIpY
3, psasng Apaady Lt ¥da
gy amieay Tewsng fpuamy ALmp amey nnacgay L] »
Jo adiy ensnayy oy L | amy L1 | ki | BNt sormg Joyuoly roa g YdN Ly




SAINT Louis UNIVERSITY SCHOOL OF LAwW

a7

DEVOLUTION OF AUTHORITY

2006)

(9007 "0¢ 190 pansia s} pd-eryd)spesisawnsop
juodnapodusutsaierodios mmm iy (5007 ‘¢7 1dy) jesuna) ewdispy ‘sodojosoy 3 dijuid pue pedam uely of *2ousnf jo1,daq S 419N N MARQ WAl T C1ET
(9007 "0¢ 190 pansta 15e5) Jpd-suanmsieaundopanes sspodusunas wodoy amacding (5007 ‘g2 'q24) o) sdty-gn uswaudy vonnassouduoN Oz
(9002 ‘0f 170 pansta 1571) Jpd daesmrawnsopanoylapedasarudayeiodios sam:diy {S007 Ver) (LV) U] o) Jamog 097 Wy="§ ] wsuaudy vonnaxsodioy 627

(900 *0E 120 pausia 15u) gpd-guossiauly p/ttod 1suedasamL drodmmm/i-diy (FOOZ 33Q) "] “SIIL WOISIAY]
~§T ¥ ¥puaddy (900T '0€ 130 Pansta ise)) Jpd juoistams) p/woy 1auoduzun dioy mmmfrdinyg (y00Z ‘€ 93(1) DUl “SYIL, UOISTAU]-'S) WIWRNBY  RTT
Gy
m, n0ud
i wnw
201 H)
presy weyg sif £d) ANOS
BHUNRS FON oN gyo Pl | wonw giLs ON WA ON oN ON ‘ovsn | sort0 | VdN PR i d
[\
94 20§
mipom y LI
juxmade j-71 1Y
mq vow uam% m
¥ 0} oposd 3om presg
Y34 2004 =) | oseodooy | (3H)3oses oN =p | ¥mp-diy oN 24 oq | s0ize | van | o Ao o
{308} DAk om0 Qs
SHP, W0y IATEIHTE [ ‘ovsn
‘BUIIg otk () rposd 3om presy e Lo
Py oN =4 o g TN Y SA oN | wman>Auy N ON foa | so/ie | vdN &Y
GRS
50/ | wasy
O FHIEOL
4 "sow 8|
50/ 13mpq
GLd) SRR 30
(15} som Baen 4 BTy
{arb) s rstnIppE IATERHIS [ sopm
e pood g 3|qussed paposd yom mny ey poresy oz SU®L
vdod o areiodaN oN | mwwg) (prd} 10088 oN oN | iy oy “dpm iy 0a | 1/ | vaN UOIAUL
(54} K030
feRREm pre
Aanod 12
Fuaat skl
worpoxud
HABS Bvory | GHOvSD
g apsgn | o1 el aamn
oL KLY il ] 0 s1dy
RS Eopodu P TRBO)
2qw 0 ) WPV A
my doursoy smmidwoe] | S50 oyw)
HABM | PP 0
Uy HOFITREpY
LR ipadg [ suerrming vda
vy amizag fru2io] 1pmsmy Kmp SEA smIepIy WO 10
Jeadiy Temsnon) nonmy qi3or) g Ll punageary abanid surmyg oLy roa g ¥dN Aoy




SAINT Lous UNIVERSITY 5C1100L, OF Law

[Val. 5101

SAINT LOUIS UNIVERSITY LAW JOURNAL

48

(9007 '0£ 190 P2N1SIA 15E]} Jpd sUBWIPALE, SIBaWNO0p/ o satsodassuns

alesodiox mmmrdiy (G007 ‘67 AON) U] ‘sUPWpLI-ST) “A'NGH 10) AAMYQ SAUONY SALIS PAUN A PU M| ‘SUBMPIL UMD WAWAMBY R
(9007 ‘0F 190 PANs1A 1581 JpdpoAmaujonueqmuawncopmod rauedunuuasieodior mmmding ‘(S00Z 40N AN JO uEg-"§ NN ‘WImudy uonnasouduonN “£ET

(900 *0E 150 p21s1a 1587} 1pd sorduouiouysuawnsopwor 1auodarwiaseodior aaayrdng {500z ‘1 1dag) ] QWS awsudy vonnassorduoN 7€z

[ Y]
Akregs
Sude
-unoxe
spmze
otk 2m0m
DOTRTRITS 1) e dopap
o1 pargosy g pUe “ppass
ae sndstp o) poeosdfe
paiEp poseq
PUTE ) YN “nlrue
21 9N0A ‘ponau_
P DOIRISP ey
e unp tzek} ebd
= o1 Bofge Andantg s nbay
T OYSN P mog Fous ISAN
pue Andnopreq 2o 1 Aydarco oy
wog #2300 pady ()
ooy (paroadde | aowm drd o Earem “oio s
ua3q BT mwyd $,oTpa | DI pemnodde
pasodosd v, 780 N 1 vorpaond saako) dut>
s aoxdde o =T poud P EOH)O
presy o OYSN Rede [ -3 Jqedn>
yoeg poe 1 MO s wag) [ ) TR PAADTES ANGI vz L
Slunag §,uenpolsj 2L sred ¢ ©) DO £§ ON DA ANy DA =A oN ‘Ovsn §0/1¢ YdN R P |
1Y) [y
Iade 200
Ay, Jopymco e
T Ul pRarjing TOSEE T
(28] suotsiansd | meTjopray
oormmsat /. Baen LR (1Y)
By domg wofm 71§ AIEDT [ S0P ANOS ¥
Bureeq ¢ war ‘amip0) wnposd yom ooy ANDT aVoA
e yueg AN L FUON DOjIv gz§ PA w2A | ¥weonriny [t BN BA "QYSH §0/11 YdN MIN Jo OB
ESE
am
nenarde
o
o Fosue
s, 7sosd
me x
neumade
Jo
praag Jrp wag ARGsS
SEmRY JHN ON e ¢ SN ON =A ON ON ON ‘ovsn S0/ 60 VdN E_UZ
BAEAL | pasepei] 30
L NPy
ud,ysau) Apadg L iia 1| vda
Ee] amieay s J puaury Lmp RATRAY oIy 29010 a0
Joadiy pemenay) Lt L | ELit a1 PURAT T sBnspd g Joioly rod g VdN ey




49

SAINT Louls UNIVERSITY SCHOOL. OF Law
DEVOLUTION OF AUTHORITY

(8002 "0t 120 paus1A 15e]) Jpd nosjesy soawnsopued epodasmuonmodioa mam tdiy {900z Aepy) dioD yinosipjes 'S wawsardy uoinsasasduoy  9f7
(500Z *DE 130 PAUSIA 1SE1} 30 | MOIAXIETL TARL 1 H090ET10S60000/L TS Ep1edpa
/S2AINIY /AD3"225" MMM Y(G00Z 'L 'q24) DIV 10) |35UNOT} ‘WABGUALIN]] WML 0) “AlQ] JEVRULLD S201S0E J0 1,31 vooeg pres JanD Sunoy 1aus|jad 3 Ined woy 30T SET

2006)

Toik}
axdod
BOEINPS
pure ummen
Homa
reanm
i) smaops
aaendoc
o pl)
SRqUIT
preoq
i
(qBL) SdA
{ghipomry {sh)aomou Banunoxoe
RN sk g1 2 pue
Ll MOSYNEIH ‘prap npmy
mwd saim | puowy30
o uoyjmm £ n*poasace ‘ofjomn) mw
(RRTRAIS o | ‘0427000 wonrsd
Ot $T[ o1 Ared-ooo i) [ ool
WO G Aoz oy opm Lmsen mpedau)
PpaDpism padpand auendno Yed) | TWYaN
vdid ose) opwod e ey RS0 ‘ovsn
Fowey {514) sow {EBUDE od XIRLIA0R a0l iy
3mo3y 00K oN tumig | Jas)ios oN D5 nporon | (momn oy BTy 100 | 90450 | VAN | GpmSTIEH
rd
Toumdy (pd {Lr-91d
foa) ey oumody
w ArETpISqRE J35°cd J18
Ofy poz noumndy F1-£10 £E-7gd
O 1RM2G roa) - soaody
Yd H0Z {woni 3 yomposd oa) 554
) Appom x 00LS Jo T urerdosd “unady
*2ire "redm Trrdodsp ;oq 10 oonEInpR Aas
pavsf wasop | weunede Ha S} L ] b priery
DULOG yrady,, 235 'HA sd DO §78 N N JASIRA | ruRm e Jo Led) A oa § s | vaN eIV
AT, patepy] Jo
L Y
ol jsean) Apadg FooprLng vda
m)y ey [ewnu] 1 alad Lenp HARM oy WMo a0
Jo iy iabaider? | ooy L | Fulg LG pusInmEHg g R g Tojopy 0a Ll van A3




(9007 '0€ 130 papsia 1seD) Jpd-z3mzoqsmwamnoopures auadassurtsarerodior mam;cdng (900 '0f sung) -0 Sutsog-'s 1 wemandy vonnoasoxduoN  "BET
PUNGSYTYISIZMAN JAHYISTYANALI)S() SB UMOUY A{IJULIO) SEM UDIHINSSY SUDINM 3pLS] UBINSNY PUe DY A VE
‘(leumor MTT ANSI2ATUN SINGT NS T YU 3 ue) (900Z *T SUN[) [9SUNOD DV MVE SSpuea] matpuy o1 “A NS 10) A0V ‘5] TIAUTH [ LYY woly 1003 LET

[Vol. 511

SAINT Louls UNIVERSITY SCHOOL OF LAW
SAINT LOUIS UNIERSHTY LAV JOURNAL

fuwog padopsud
L= Tn) e AQasRin R
[espag g € o) Bares sy
Mmimory | 0 potssunmes ] moasade
Jo pryeo) P VdAN AR 12 3A1m pd
g0 | i ooi|n £90 orquey pood | (L) wedosd seaxge | ®IAD
prepreiy | Supmmenp jo *pramm m 3 1 1 eAd
m matg sodmd 104 ON e 7 o (5§ o) =A IS 0N presomy | Eds ey ‘ovsn | 90/90 | V4N 430P0d

50

ool gp1S 0
dn agg) sl {edl
ST TP (antd
AR OVAYE € e Hps
ne nimn ovmve
copyl | wanoy opm JLEL] 1t POTIOSSY
preig EDORILLTL woqina 001S SNy
SIS o palgns dn) noyjro ANAS AL ALY
Farg | o wnendo) oN oy TLLES oN 2A oy 20N o ‘Ovsn | 90/9%0 | vdn T DYMYE

B | paopigie

vl Apads SwoRA vaqa
ne) amnay [ TR | panay Lmp Iy LTUEY] EL T F1
Joadiy Mg} nopmapy iy g L1 punIn R abpapg ssumg roymoly [} aeq YIN Ky




SAINT Louts URIVERSITY $CHOOL OF Law

:]|

DEVOLUTION OF AUTHORITY

2006

1900z

*0F WO PAISIA ISP W TOIX3P/9FL0RI90STI 61 1000/PLLLET1/MTPIEIpasoamary a0d 305 mmmy din (9007 ‘8T Bav} DT 'dnoun Auaby fenuapnid-gn wawaady  6E7

TRyesd
e ey (v nqyrg)
o voiEm 5§ {tsmmaq
pumq peesy preogt 3p oL
DEmMSIo) oot
vonxedsyy Dye
Esng of s I
oot 57§ nsTq [ERMmE
 Amseasy [ s B 0o
STV 00($ afendor) ov5n 2
= Aed Parem o1 ppuodu
(opidmas ootjjim FATEOEE T X Jo
wa R §TES ‘puny oopanud | s
ovsnAq ey 33500 onpad |
uB A | predootiiw wom | aouendno) P
presy soqm} 0£78 120} P @) T dan =N d Axnbg
SHmog 0N oN swad¢ | woimo 0gos ®A [T -Auy 194 L oN ‘ovsn | s0:80 | vdN [rraspy
[{[1Y]
Tumusasde
Rmpets
funog
Raprop ol
Armof oogy
sov SN Hask)
SO0 HT
¥ Op3; o0
Jo notpsie
o1 vorendoo
5, Sutog
J0 T P
ameo Suug ol
safte sovsn
‘Danew
parw) ureNg
o3 ménos
wop pafapand
N meaRumbu
o poodl
ool
Er41Y
rRuxLde
Jo g xy
oot
o)
oM 14
DaRs\ | paopeg 1o
FUL AqEpY
ol ysaumy Aprdg | mopmomq vaa
) Jatiery ewinua) purmy Kmp FAEAY RuI0)IY PO FL ]
Joadiy fensnuy hoid i 1 yIwT awg ny U/ abpaag g Jopmogy rog ama | van Qpg




SAINT Louis UNIVERSITY SCHOOL OF [.Aw

[Vol. $1:1

SAINT LOUIS UNIVERSITY LAW JOURNAL

(9007 '0€ 150 pan1sia 1se1)} Jpd proyesudawnsop
fwosapodasmusderodiormms/rdig (900Z 'SZ W3S) "A'N PIOYY [e4A0Y o) |9sunoy) ‘2wkg 22uame] o) “ATNQ'S 0] A0V 'S 'BURD [ eIy wal) B CI4g
{JewInof Mr] ANSIAIUM SINOTT WIS AT,
1w 3y uo) (9007 L1 ISnEny)} YN SWeE W03} J0J [I5UN0)) “I121E [FEYN F 4T YINODIWN ST L, "M 01 B QM 0] ANV ST UeueIng g ATy way sy kg

[
ud ts3am
o
LA0D mo Sorse TS e
shapa 35008 st oolljlg FARPO0 ]
HEuReIs s il 1'1sJe ANGS SNPEE AN
e FON oN osms g in m moy ON 24 ON N ON ‘ovsn 90/ 60 ¥dN ploqy peioy
y
mpuddy)
S TAM
janu
D
 Sompme
‘uresfcud
Surren mao
JJossnl
o
{ahas§
(16 *13a1 BB} JO SprrputTs
pottand ) B
e J0100W Aging 1smu
b “hpm uresfod
i anka) Honad) 0155, W nw poe
BOEIRE [$10] 103§ "Dranog soumduoo T OM w¥'N
Pkl x2] [tmary ON smak f Famquiy ON B2A VA 3,001PIN. SA ‘ovsn 90780 YdN “Jued BOfRIN
BAEN | Pewpng do
ppL qrespapy
LR U] Apasdg TUMEMMIC vda
) amieag b T Jpuamy Amp A gy ELH T ] 0
Joadiy [eneney) oMy qier] angg qiy powInENy by oy Jopmojy roda eq YIN finug




	Devolution of Authority: The Department of Justice’s Corporate Charging Policies
	Recommended Citation

	tmp.1574368642.pdf.w4K5i

