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10.4 The General Part of the MPC and Its Influence
in the Reform of American Criminal Law

10.4.1 Element Analysis and the Limitation of Strict Liability

Pr1.0r to the MPC, statutory and case law used a confusing array of terms to descrily
guilty .men.s rea, some moralistic, such as “wilful,” “malicious,” “wantonl ?’Ss'“ ]
ruptly,” and other overly flexible concepts like specific and gene’ral intent '1”51(11 .
reduced Fhe possible guilty mental states to four—purpose, knowledge reékle: ol
and negligence (MPC § 2.02)'°—and also differentiated thie it compzment ofscll?

megs era. Sevep f?lctors thus replaced the common law’s simple understanding ol
actus reus and undifferentiated intent or mens rea.'” Another innovation of the MPC

I§0\2m(e)szt Ileg'el of plenta[ stgte accompanying any material element of the crime (MP
.02(10)). Th}g t?alctor is of great importance in relation to how justifications a y
excuses affect liability under the MPC, discussed in Sect. 2.4.3.3, below

contribution of the MPC to criminal law theory.'® If a statute were silent as to th
m.ental state required, then the MPC would require either purpose or recklessness (i
prove that element (MPC § 2.02(3)). This approach, which tends to restrict crimi l 1l
liability, was followed by eleven states. Six States, however, including N X,
make negligence the default mens rea.' , , e
If.a statute fixes a mental state such as “knowingly” for conviction, but clearly
contains more than one objective element (i.e. an act and an attendant cirl:umstan?:l;)‘-
then the MPC presumes this mental state will apply to each objective element of tﬁ'
offeuse, unlf%ss g“contrary purpose plainly appears.” (MPC § 2.02(4)) This. com
.close to a rejection of “strict liability” public welfare offenses other“;iS'e ace .t" ]
1;11 the US common law,?® unless they constitute “violations™ pu!nishable by n.o ?rl?: J

;O?z aC Eife(?l/\lzsczozﬁ (1)(a)). Although a voluntary act or omission is a sine qua 1o
farkudd § 2.01), the MPC \-m]l allow for strict liability as to an “attendanl’
mstance” only rargly, such as with sexual acts performed against a child under
10 years of age (MPC § 213.1(d)). S

18 All cites from the MPC taken from Dubber (2002).

17 Dubber (2002, 50-51).

'8 Robinson, Dubber (2007, 335).

1% Simons (2003, 188); Dubber (2002, 58-59).

20 See Morissette v, United States, 342 11,8, 246 (1952),
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The rejection of strict lability is also reflected in the fact that, if mistakes of
liet or law lead to the negation of the mental state required in relation to an act,
Jllendant circumstance or result, the person is not guilty (MPC § 2.04(1)(a)). The
uily exception here is for voluntary intoxication, which only can negate the mental
Wiles of purpose or knowledge, but will be no defense if a crime may be committed
with a reckless or negligent mental state (MPC § 2.08(1,2)).

‘I'he four mental states of the MPC clearly reflect diminishing levels of guilt, with
|indvertent risk-creation (negligence) being treated as less culpable than knowing
Juk creation (recklessness). This has been criticized as ignoring an important third
pussible category—namely, where an actor realizes that she is creating some risk,
il concludes (either reasonably or unreasonably) that the risk is insignificant (like
¢ German concept of Fahrldssigkeit). Although this is “knowing” risk creation,
{ierman theory treat this as being comparable to negligence and therefore meriting a
lpiser pu nishment 2! When an actor gives no thought toarisk, because he erroneously
litlieves his conduct is not punishable, then such ignorance of law might mean that
{lie actor only had a negligent mental state, whereas actors who are diligent enough
I uscertain the legal requirements that govern their actions are more likely to be
ierceived as reckless under the MPC test.??

On the whole, the 34 States which reformed their criminal codes under the in-
fluence of the MPC, adopted the four MPC mental states and the basics of element
Minlysis. But some of these States either failed to eliminate the old common law
Jerminology, or included it in post-MPC legislation. Thus, while the General Part
il the 1llinois code follows the MPC approach, numerous provisions in the Special
it employ other generally undefined terms like: “specific intent,” “having reason
1 know,” “willfully,” “maliciously,” “fraudulently,” “designedly,” or a combination

lierof.®

I'he situation is even worse in the federal system, where, over the last two cen-
lifles, Congress has used at least 78 different terms in Title 18 of the U.S. Code,
which is dedicated to criminal law and procedure, to describe the mens rea of the
Virlous offenses. The confusion is enhanced by the courts who have variously in-
fupreted the most commonly used of the statutory terms—“willfully”-in different
Lontexts to mean “‘voluntarily.” “intentionally” “stubbornly,” “with bad purpose,”
A, in at least one instance, “with studied ignorance.”**

10,4.2 The MPC Subjectivist Approach Replaces the Objectivist
Approach of the Common Law

e general part of the MPC, by eliminating strict liability and insisting on the
sibjective assessment of guilt, is not radically different from the German theorizing

N8 mons (2003, 191),

i, 194,

U abingon, Cabill (2008, G40-41)
W iinen (1998, 70710,
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The MPC also recognizes, as do European codes, that an excuse is peculiar to the
ielor and does not render an act non-criminal, as will a justification. Accomplices
il an excused offense may therefore be found guilty thereof if they are not also

f S 25 .
?hesg:rtiin Had the authors of the MPC introduced a substantive offense such g
who dte fo v ICOmPJeFe mtpxn;auon”zﬁ (Vollrausch, § 323a StGB), 1o colver aété
kS 0‘ ufltal-'y Intoxication have obliterated their mental responsibility for

iy y g crime, instead pf undermining its edifice of “element analysis” wi tl'i
Etate I?hl?on O]‘I‘ reckless guilt of the charged crime when committed in aBrzz inebvrv1 ;

> L1C consistency of the subjective emphasi ;
would have been nearly comp]eté]_ phasis on mens rea in the General Par
Th .
L afj {\/ﬂ:C thus‘replaffe(i' the common law’s objectivist approach, which was geared
i )lf (0 cgirﬁd‘mg ‘cmlnlmal offenses based on the gravity of their harmful fe w: |
ployed strict liability to assess liability independent of fault. For example.su )

jersonally excused.

10.5.2 The Confusion in the Codes

i) Paul Robinson’s ranking of State codes, the lowest-ranked States have no general

Justification provisions. In fact, North Carolina is the only state among those with

1lie live worst codes to include any justification defense at all-a provision justifying

“use of deadly physical force against an intruder.” In contrast, the five highest-ranked
viidles all contain comprehensive general justification sections similar to those in the
MPC.2

North Carolina, Michigan, Massachusetts, West Virginia, Rhode Island, Mis-
Wusippi, and Maryland are among the states that fail to define any excuses or
lnnexculpatory defenses in their penal codes. Numerous other codes include only a
lliction of the commonly recognized excuses and nonexculpatory defenses.”

Title 18 of the U.S. Code has no general provisions on jurisdiction, voluntariness,
Jelis reus, mens rea, causation, mistake, entrapment, duress, infancy, justification,
wll-defense, or inchoate offenses. The only exception is that of the insanity defense,
which Congress swiftly enacted after John Hinckley was found not guilty by reason
ol insanity of the attempted assassination of President Reagan in 1981.%

;g;gl;ﬁgjlﬁ}?:ﬂl‘ty by 1‘equ1_nng that the defendant share the guilty mental sta
e :.Ltfli-llly caz'rles' out the actus reus of the crime (MPC §§ 5.03(1
accompﬁéé o _;fec,tmg ‘objecuwst. doctrines which would find a conspirator.v
S g ty of any crime comxm'tted by an accomplice which was “reaso b

¢ even though the person did not share that criminal intent.2’ "4

10.5 The MPC Ap _
proach to Justificatio o .
of Common Law Practice ns and Excuses in Light

10.5.1 The MPC A
\pproach
10.5.3 MPC Justifications and Their Reception

Wihen the act is committed in order to avoid a lesser evil (MPC § 3.02(1)) or in
wll defense (MPC § 3.04(1)), the MPC differs from the conventional common law
\pproach by placing the focus on the actor’s subjective perception of risk and not
IIv rensonableness. As Paul Robinson has said: “By defining ‘justified’ conduct as
vunduet that the actor ‘believes’ is justified, the Code has contaminated its concept
ol Justification, packing both objectively justified conduct and mistaken justification
it the single term.™!

'I''e MPC’s innovation, here, is that if the actor is negligent (that is, unreasonable)
i reckless in his belief that committing a lesser-evil crime or the use of deadly force is
fecessiry, he will be guilty of a negligent or reckless offense (such as manslaughter)

’[‘h ; ] &
is fﬁ;ﬁf ?11;1:;:3 i eones between juslifications and excuses. Although ther
including duress (I\L?Iil(ljlg Soonses, several standard excuses are listed in Chap, 2;
§2.13) an o § 2.09), military orders (MPC § 2.10) and entrapment ('M."
S thesprocedm-e f‘;rre ytolf;l(‘ihz.lp. 4 deals with the excuse of insanity (MPC § 4,01}
T ol Chzs a3 1sfhmg it and 'treatif}g a person acquitted due to it{sauity
b dEtai’led ep-l 0 _Fhe MPC is dedicated to “principles of justification”
Which aee Wi L1 >l<1p,.;—.1natlons .of several justifications, the most importan( of
Sl delon 3 o 1 3Vi S‘ (MPC § 3.02); execution of public duty (MPC § 3.0'1)#

§ 3.04); use of force for the protection of others (MPC § 3‘0“

use of force :
enforcement ?;;;}éeg;oé%non of property (MPC § 3.06); and use of force in law
e —— It not an intentional or knowing offense (like murder) (MPC §§ 3.02(2), 3.09(2)).
25 L
ynch (2003, 222)
26 3 5 .
2; W?Hf‘r.:n..!sch’ § 323a Strafgesetzbuch, which punishes those who W ahinson et gl (2000, 26-27),
CE. Pinkerton v. United States, 328 1,5, 640 (1946). :" ket 40),
U ahher 01999, BOCR1),

b nmein 10K, 4041,
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Wiy the definition of the offense or the Cosie S0 prclmdes.. (I\/IP(;I i :‘.s.at Em ey
Bl s - tement of the ancient maxim zgnor'an.r;ncr leg-a; non I.Xit )
‘I K d‘feSta se today for three reasons: (1) the increasing comple yt i
il Sednthe roliferation of mala prohibita offenses .m.Iated.to pro ?Ct
"“:.“;il 1:::11?:[12 and szfety and the smooth functioning of admlnlmzt&vizz%; : ;);ﬁ
niblic hea . . |
' ]!u:mcs; (2) the continued existence xr% tl?e u.s. oi Lg;rf:e:!i;ré’) thI; Sl
mrlimes antiquated, or even absurd criminal prg-hldi acs) in,RhOde e
| “common law” crimes, either e.xpressl?/ recognized,
I dt‘i‘i“itiOﬂuils c;\r/lllgéoalljlﬁc:)\if??ci' ?;dwseexiti).tions to the maxim t_hat “1gnor‘ance: og
M”‘D}lgh s e’ namely, for laws that have not been pu.bhshed, or Lpd-cgfis
r IﬂWI lsuﬁizx:fllliscisal or orga’n misleads a citizen to believe his or her conduc

e ¢ _ i
:Tni-llcg (MPC § 2.04(3)), these excepllons 1a1-ely apply. ey tmetudin =
| e increasing criminalization of conduct formerly govern v o

et !“C'l Ll tig n has made it increasingly unfair to presume tl‘.ldl' all pe =
'lu UlV']?ligU a'r?linal law. Therefore some critics believe that it 1; p»arhaplf,1 s
w::::itt:tiu;;yecgzsider providing a more general excuse to ailld;fegtii:llt;ege; =
: ililessly ignorant or mistaken with respect to thef(irm}}r;; . sec.eme e
Juken this step.” Whereas the doctrine of “mistake o z?nw Sl ipetrgit e
. Jphisticated and crucial to German dogma, the US has

- . 38
: itigati iminating guilt.
pproach, virtually excluding it from ever mitigating or eliminating g

Even those codes which were influenced by the MPC have not, by and lag
followed this purely subjective approach to justifications.32 For instance, New Yo
Penal Law (§ 35.15) requires that a person be “reasonable” in her belief that sl
under attack, in order to resort to self-defense and requires that the actor “actuall
choose the lesser evil to be able to plead “choice of evils” (N.Y. Penal Law § 35.0
In Dlinois, the belief the act is necessary to avoid a greater evil must be reaso
(Il. Rev. Stat. 1971, ch. 38, §§ 7-13).

10.5.4 MPC Excuses and Their Reception

The MPC excuse of duress employs a “reasonableness” approach, rather thay
strictly subjective one, in relation to the person’s ability to withstand the coerl
alleged to have induced the commission of the crime. It speaks in terms of foree
threat of force which a “person of reasonable firmness in his situation would |
been unable to resist.” (MPC § 2.09(1)). This formulation was adopted by a lar,
number of the states which were influenced by the MPC in their recodifications, I
MPC would also allow a person to plead the excuse of duress in homicide Cases,
departure from the common law only followed by a few States.® '

The MPC’s greatest influence, however, came in the modernization of the insan||
defense. In 1954, 3 years after work began on the MPC, the federal appellate ¢ wI' ,
for the District of Columbia, in the famous Durham case,> replaced the commyul i
law test® with a test designed to reflect advances in the field of psychiatry. Where : rimes
M Naghten focussed exclusively on the defendant’s cognitive inability to L{ndem it 10.5.6 MPC App roach to Inchoate C
the wrongfulness of his conduct, the MPC provided for the defense when, a8
result of mental disease or defect [the defendant] lacks substantial capacity eithey (s
appreciate the criminality (wrongfulness) of his conduct or to conform his condi
to the requirements of the law.” (MPC § 4.01(1).

The MPC insanity provisions were adopted in over half of the States and in ul
but one of the federal circuit courts of appeal. But after the Hinckley acquittal, muy
States, California included, and the federal system returned to a version of the purel
cognitive M 'Naghten approach. Today, around 30 States now adhere Lo some fo 1
of M’Naghten and only 15 still follow the two-pronged MPC approach.30

l ] on Lo the 1n(:hoa1e crimes Of olic atte Tt a d SpiTach the \/l PC

idi i r inchoate, as
lumnu s from the common law by providing fo1l" the.-szlxlme fiii?ﬁ;rg 1505‘05(1))- 1
i completed crime, except when the tar_get crung a8 ()c:ln S
Wi one of the least successful innovations of the'c.o le. e
Aihjectivist approach, the intent to comrpn lhe”td.rge 1-3; ool o
'|lalillily, i the actor has taken a “substantial step” towards 1ts

jectivi ¢ ' 'S must come in
8 01(1)(c)). Under the common law’s objectivist approach, attemptor

i Y & i S i ; y mind Ould.
i i d [e;ult. Ul'ldel the MPC, a g‘ul]l. W
I“h"\l oKt Lo aChlevmo lhe- deSlI'e . L ]
iee, ¢ (y

; eatd i ed crime (MPC §
which could never have resulted in the cosummation of the intend
D1 1)(a)). . O ishing attempts was to
4 r:~t||t.l((“3)de‘~; authors felt that the primary pmp;}bh 0(1] pugne?cl::lrslgacts T pThe b
' individuals, rather than to deter dan .
dangerous individuals, rather aniong thie states ‘and ‘the

10.5.5 The MPC’s Inadequate Treatment of Mistake of Law

nettrnlize

According to the MPC, “Neither knowledee nor recklessness or negligence s I . s nrovale iew
: - o il wantial step” test for attempt is now the prevalent vie

whether conduct constitutes an offense or as to the existence, meaning or applicatioi
of the law determining the elements of an offense is an element of such offeny

U Kimony (2003, 203-04),
W tehee (1978, T37-44),

=l Wobinson, Dubber (2007, 336),
A3l (2000, 67-68),

# For an exception, see Shannon v, Commonwealth, 767 §,W.2d 548, 550 (Ky. 1988),
¥ Kadish et al (2012, 940),

M Durham v, United States, 214 12 RO2 (10,0 Cir, 1954),

" Bused on M Nughten's Cive 10T & 14200, § Mg, Rap, 71K (1K),

O Knelih ool (2012, 091,




