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\lodel Penal Code and the Dilemma of
iinal Law Codification in the United States

listory of Attempts to Codify the Criminal Law
1IS: The Antecedents of the Model Penal Code

Il
(', 'I'haman

!
I'he Livingston Codes and the Influence of Jeremy

Hentham

Iyingston was a New York lawyer, who represented New York in the federal
Wh, il then moved to Louisiana after the Louisiana Purchase in 1804, where
i ne of the greatest codifiers of his time. His four Penal Codes, consisting
ol Ciimes and Punishments, Procedure, Evidence, and Reform and Prison
I were considered to be a monument of Benthamite utilitarian principles
e the common law with the civil law traditions inherited from Spain and
Wwhich had previously governed Louisiana. Following the Prench tradition,
il winted the codes to be compehensive and to contain all the law needed to
w. Common law crimes would disappear. He distrusted judges: they were
itithy of the law” and not lawmakers in the common law tradition.! His four
|l todles, completed in 1821, influenced European criminal law reformers in
Wihong them Carl Joseph Mittermaier in Germany, with whom Livingston
e,
Jslon even went beyond Bentham, by eliminating capital punishment from
I il Code.” On the other hand, Livingston introduced at least ten different
Wi and ten different minimum punishment gradations, with numerous frac-
W ieiments for aggravating circumstances, along with a detailed specification
Ating and mitigating circumstances, which could be seen as a precursor to
i LN Sentencing Guidelines. The judge was also required to pronounce the
W i hiw final judgment in criminal cases, and criticism, something virtually
0l the common law.

1 100:00),
LT, 1102-03),
‘Il{

i ()
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1

Monnl restatements™ of the gommon law, ity authors felt that the substantive
Il lnw in the US was unworthy of being “restated,” as Field did in his codes, but

Wil 0 model statute, which could be adopted, in whole or in part, by the States

Livingston's radicalism wag (¢ :

at the times and his opier 00 much for (le Klave-holding sooie i

mercial Codg: (;]l(; Lﬁ:}t:gl‘;";t‘lu were tever enacted Into I'r:l: Tl,::{(u:\::ll Lt;:]ul

first legal genius of modern t]m‘:s"";e law. Sir Henry Maine culled Livingston,

e federal Congress.”

10.2 The Field Codes: The Fi Alother New York lawyer, Herbert Wechsler, a Columbia law professor and
X aw COdiﬁcatim; Irst Successful Attempt at Criml Wi of the Nuremberg trials, was it:s guiding force. To draft the code, he assem-

Wi distinguished and remarkably diverse advisory committee of law professors,

lon, lwyers, and prison officials, as well as experts from the fields of psychiatry,

Wilnology, and even English literature. !

e MPC combined Livingston’s systematic ambition and integrated utilitarian

finch with Field’s pragmatism and legislative success. Like Livingston’s code,

0 MIC was specifically designed to wrest the criminal law out of the hands of the

Ml liry which, after centuries of common-law making, had left the criminal law an

Pincipled mess.'!

e MPC authors provided an extensive commentary to its thirteen tentative drafts

enacted unil 1881, 1 il filled h‘iX-VOlLIf'l’ICS. "[:he body qf_the -work revitalized criminal la\'y scholarship,

Dakota in 1865 Ca-JifO ﬂfl' a remarkable influence on Aterican 1a : | v ieled @ new s.tartmg- point f(l)r wntmg in the field and]gmfoundly influenced the

' rnia in 1872, and at least six of] W, taking roof, (lon of criminal law study in American law schools.'=

Daved Dudley Fielq

d, who drafted the fir

a New York | e lirst comprehensive N .

a civil cod awyer and Benthamite.5 Fie]q created not on] oW York codes, wig|
ode, political code an A 50 6 gt only a Penal Code, byt gl

a s i i . v 5 : .
h_radlcai reformer, like Livingston, byt a e et .
is words, “the Jawlegs science of our law.”

10.3  The Amer; .
rican Law Institute’s Model Penal Coge 1.3 MPC as Catalyst for a Wave of Codification

e MPC' and its tentative drafts contributed in the next 20 years to major new

Wlifleations in 34 states.' Tt also had great influence on the case law in the federal

Valem and in States which enacted none of its provisions. Despite the later turn

mudern American penal law towards retribution and severe sentences, and away

Hom (he largely liberal positions of the MPC authors, the MPC approach to any

Jven issue is still likely to be persuasive authority, or a starting point for analysis,

Sien where that position is not ultimately adopted.!*

~he best-organized codes all were heavily influence by the MPC. The general
diginizational scheme is easy to recognize: a distinct “general part)” containing
il neiples of liability, justifications, responsibility, and inchoate crimes, followed by
i special part” grouping offenses into categories: crimes against the person, against
Jraperty, against the family, against public administration, public order and decency,
ull lnld out in decreasing order of seriousness.!> This can be compared with the
Ileral criminal laws, which, in 1948 were organized alphabetically into Title 18 of
the 1.5, Code, with no concern for the interests protected by the respective offenses.

10.3.1  State of Criming] Codes Before the MpPC

IH t]le ID.id—l’Wth"G (] y Al”e] 1Ca Crimi al W Co 1S et] QIne l
- 1 th enfur i imi
L] P Sp radiCaH ;‘ ove ne s»’ y II “

i, 220,

U lihinson, Dubber (2007, 323).
i, 332,

W ndish (1978, 1140).

W ikabinson, Dubher (2007, 326),
W ynch (1998, 209),

W eahinson et ul (2000, 15-36),

“1hid, 1106.

*Ihid, 1132,

O Ibid, 1134.

" Ibid, 1137-38.
*Lynch (2003, 225).
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10.4 The General Part of the MPC and Its Influence
in the Reform of American Criminal Law

10.4.1 Element Analysis and the Limitation of Strict Liability

Pr1.0r to the MPC, statutory and case law used a confusing array of terms to descrily
guilty .men.s rea, some moralistic, such as “wilful,” “malicious,” “wantonl ?’Ss'“ ]
ruptly,” and other overly flexible concepts like specific and gene’ral intent '1”51(11 .
reduced Fhe possible guilty mental states to four—purpose, knowledge reékle: ol
and negligence (MPC § 2.02)'°—and also differentiated thie it compzment ofscll?

megs era. Sevep f?lctors thus replaced the common law’s simple understanding ol
actus reus and undifferentiated intent or mens rea.'” Another innovation of the MPC

I§0\2m(e)szt Ileg'el of plenta[ stgte accompanying any material element of the crime (MP
.02(10)). Th}g t?alctor is of great importance in relation to how justifications a y
excuses affect liability under the MPC, discussed in Sect. 2.4.3.3, below

contribution of the MPC to criminal law theory.'® If a statute were silent as to th
m.ental state required, then the MPC would require either purpose or recklessness (i
prove that element (MPC § 2.02(3)). This approach, which tends to restrict crimi l 1l
liability, was followed by eleven states. Six States, however, including N X,
make negligence the default mens rea.' , , e
If.a statute fixes a mental state such as “knowingly” for conviction, but clearly
contains more than one objective element (i.e. an act and an attendant cirl:umstan?:l;)‘-
then the MPC presumes this mental state will apply to each objective element of tﬁ'
offeuse, unlf%ss g“contrary purpose plainly appears.” (MPC § 2.02(4)) This. com
.close to a rejection of “strict liability” public welfare offenses other“;iS'e ace .t" ]
1;11 the US common law,?® unless they constitute “violations™ pu!nishable by n.o ?rl?: J

;O?z aC Eife(?l/\lzsczozﬁ (1)(a)). Although a voluntary act or omission is a sine qua 1o
farkudd § 2.01), the MPC \-m]l allow for strict liability as to an “attendanl’
mstance” only rargly, such as with sexual acts performed against a child under
10 years of age (MPC § 213.1(d)). S

18 All cites from the MPC taken from Dubber (2002).

17 Dubber (2002, 50-51).

'8 Robinson, Dubber (2007, 335).

1% Simons (2003, 188); Dubber (2002, 58-59).

20 See Morissette v, United States, 342 11,8, 246 (1952),
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The rejection of strict lability is also reflected in the fact that, if mistakes of
liet or law lead to the negation of the mental state required in relation to an act,
Jllendant circumstance or result, the person is not guilty (MPC § 2.04(1)(a)). The
uily exception here is for voluntary intoxication, which only can negate the mental
Wiles of purpose or knowledge, but will be no defense if a crime may be committed
with a reckless or negligent mental state (MPC § 2.08(1,2)).

‘I'he four mental states of the MPC clearly reflect diminishing levels of guilt, with
|indvertent risk-creation (negligence) being treated as less culpable than knowing
Juk creation (recklessness). This has been criticized as ignoring an important third
pussible category—namely, where an actor realizes that she is creating some risk,
il concludes (either reasonably or unreasonably) that the risk is insignificant (like
¢ German concept of Fahrldssigkeit). Although this is “knowing” risk creation,
{ierman theory treat this as being comparable to negligence and therefore meriting a
lpiser pu nishment 2! When an actor gives no thought toarisk, because he erroneously
litlieves his conduct is not punishable, then such ignorance of law might mean that
{lie actor only had a negligent mental state, whereas actors who are diligent enough
I uscertain the legal requirements that govern their actions are more likely to be
ierceived as reckless under the MPC test.??

On the whole, the 34 States which reformed their criminal codes under the in-
fluence of the MPC, adopted the four MPC mental states and the basics of element
Minlysis. But some of these States either failed to eliminate the old common law
Jerminology, or included it in post-MPC legislation. Thus, while the General Part
il the 1llinois code follows the MPC approach, numerous provisions in the Special
it employ other generally undefined terms like: “specific intent,” “having reason
1 know,” “willfully,” “maliciously,” “fraudulently,” “designedly,” or a combination

lierof.®

I'he situation is even worse in the federal system, where, over the last two cen-
lifles, Congress has used at least 78 different terms in Title 18 of the U.S. Code,
which is dedicated to criminal law and procedure, to describe the mens rea of the
Virlous offenses. The confusion is enhanced by the courts who have variously in-
fupreted the most commonly used of the statutory terms—“willfully”-in different
Lontexts to mean “‘voluntarily.” “intentionally” “stubbornly,” “with bad purpose,”
A, in at least one instance, “with studied ignorance.”**

10,4.2 The MPC Subjectivist Approach Replaces the Objectivist
Approach of the Common Law

e general part of the MPC, by eliminating strict liability and insisting on the
sibjective assessment of guilt, is not radically different from the German theorizing

N8 mons (2003, 191),

i, 194,

U abingon, Cabill (2008, G40-41)
W iinen (1998, 70710,
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The MPC also recognizes, as do European codes, that an excuse is peculiar to the
ielor and does not render an act non-criminal, as will a justification. Accomplices
il an excused offense may therefore be found guilty thereof if they are not also

f S 25 .
?hesg:rtiin Had the authors of the MPC introduced a substantive offense such g
who dte fo v ICOmPJeFe mtpxn;auon”zﬁ (Vollrausch, § 323a StGB), 1o colver aété
kS 0‘ ufltal-'y Intoxication have obliterated their mental responsibility for

iy y g crime, instead pf undermining its edifice of “element analysis” wi tl'i
Etate I?hl?on O]‘I‘ reckless guilt of the charged crime when committed in aBrzz inebvrv1 ;

> L1C consistency of the subjective emphasi ;
would have been nearly comp]eté]_ phasis on mens rea in the General Par
Th .
L afj {\/ﬂ:C thus‘replaffe(i' the common law’s objectivist approach, which was geared
i )lf (0 cgirﬁd‘mg ‘cmlnlmal offenses based on the gravity of their harmful fe w: |
ployed strict liability to assess liability independent of fault. For example.su )

jersonally excused.

10.5.2 The Confusion in the Codes

i) Paul Robinson’s ranking of State codes, the lowest-ranked States have no general

Justification provisions. In fact, North Carolina is the only state among those with

1lie live worst codes to include any justification defense at all-a provision justifying

“use of deadly physical force against an intruder.” In contrast, the five highest-ranked
viidles all contain comprehensive general justification sections similar to those in the
MPC.2

North Carolina, Michigan, Massachusetts, West Virginia, Rhode Island, Mis-
Wusippi, and Maryland are among the states that fail to define any excuses or
lnnexculpatory defenses in their penal codes. Numerous other codes include only a
lliction of the commonly recognized excuses and nonexculpatory defenses.”

Title 18 of the U.S. Code has no general provisions on jurisdiction, voluntariness,
Jelis reus, mens rea, causation, mistake, entrapment, duress, infancy, justification,
wll-defense, or inchoate offenses. The only exception is that of the insanity defense,
which Congress swiftly enacted after John Hinckley was found not guilty by reason
ol insanity of the attempted assassination of President Reagan in 1981.%

;g;gl;ﬁgjlﬁ}?:ﬂl‘ty by 1‘equ1_nng that the defendant share the guilty mental sta
e :.Ltfli-llly caz'rles' out the actus reus of the crime (MPC §§ 5.03(1
accompﬁéé o _;fec,tmg ‘objecuwst. doctrines which would find a conspirator.v
S g ty of any crime comxm'tted by an accomplice which was “reaso b

¢ even though the person did not share that criminal intent.2’ "4

10.5 The MPC Ap _
proach to Justificatio o .
of Common Law Practice ns and Excuses in Light

10.5.1 The MPC A
\pproach
10.5.3 MPC Justifications and Their Reception

Wihen the act is committed in order to avoid a lesser evil (MPC § 3.02(1)) or in
wll defense (MPC § 3.04(1)), the MPC differs from the conventional common law
\pproach by placing the focus on the actor’s subjective perception of risk and not
IIv rensonableness. As Paul Robinson has said: “By defining ‘justified’ conduct as
vunduet that the actor ‘believes’ is justified, the Code has contaminated its concept
ol Justification, packing both objectively justified conduct and mistaken justification
it the single term.™!

'I''e MPC’s innovation, here, is that if the actor is negligent (that is, unreasonable)
i reckless in his belief that committing a lesser-evil crime or the use of deadly force is
fecessiry, he will be guilty of a negligent or reckless offense (such as manslaughter)

’[‘h ; ] &
is fﬁ;ﬁf ?11;1:;:3 i eones between juslifications and excuses. Although ther
including duress (I\L?Iil(ljlg Soonses, several standard excuses are listed in Chap, 2;
§2.13) an o § 2.09), military orders (MPC § 2.10) and entrapment ('M."
S thesprocedm-e f‘;rre ytolf;l(‘ihz.lp. 4 deals with the excuse of insanity (MPC § 4,01}
T ol Chzs a3 1sfhmg it and 'treatif}g a person acquitted due to it{sauity
b dEtai’led ep-l 0 _Fhe MPC is dedicated to “principles of justification”
Which aee Wi L1 >l<1p,.;—.1natlons .of several justifications, the most importan( of
Sl delon 3 o 1 3Vi S‘ (MPC § 3.02); execution of public duty (MPC § 3.0'1)#

§ 3.04); use of force for the protection of others (MPC § 3‘0“

use of force :
enforcement ?;;;}éeg;oé%non of property (MPC § 3.06); and use of force in law
e —— It not an intentional or knowing offense (like murder) (MPC §§ 3.02(2), 3.09(2)).
25 L
ynch (2003, 222)
26 3 5 .
2; W?Hf‘r.:n..!sch’ § 323a Strafgesetzbuch, which punishes those who W ahinson et gl (2000, 26-27),
CE. Pinkerton v. United States, 328 1,5, 640 (1946). :" ket 40),
U ahher 01999, BOCR1),

b nmein 10K, 4041,
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Wiy the definition of the offense or the Cosie S0 prclmdes.. (I\/IP(;I i :‘.s.at Em ey
Bl s - tement of the ancient maxim zgnor'an.r;ncr leg-a; non I.Xit )
‘I K d‘feSta se today for three reasons: (1) the increasing comple yt i
il Sednthe roliferation of mala prohibita offenses .m.Iated.to pro ?Ct
"“:.“;il 1:::11?:[12 and szfety and the smooth functioning of admlnlmzt&vizz%; : ;);ﬁ
niblic hea . . |
' ]!u:mcs; (2) the continued existence xr% tl?e u.s. oi Lg;rf:e:!i;ré’) thI; Sl
mrlimes antiquated, or even absurd criminal prg-hldi acs) in,RhOde e
| “common law” crimes, either e.xpressl?/ recognized,
I dt‘i‘i“itiOﬂuils c;\r/lllgéoalljlﬁc:)\if??ci' ?;dwseexiti).tions to the maxim t_hat “1gnor‘ance: og
M”‘D}lgh s e’ namely, for laws that have not been pu.bhshed, or Lpd-cgfis
r IﬂWI lsuﬁizx:fllliscisal or orga’n misleads a citizen to believe his or her conduc

e ¢ _ i
:Tni-llcg (MPC § 2.04(3)), these excepllons 1a1-ely apply. ey tmetudin =
| e increasing criminalization of conduct formerly govern v o

et !“C'l Ll tig n has made it increasingly unfair to presume tl‘.ldl' all pe =
'lu UlV']?ligU a'r?linal law. Therefore some critics believe that it 1; p»arhaplf,1 s
w::::itt:tiu;;yecgzsider providing a more general excuse to ailld;fegtii:llt;ege; =
: ililessly ignorant or mistaken with respect to thef(irm}}r;; . sec.eme e
Juken this step.” Whereas the doctrine of “mistake o z?nw Sl ipetrgit e
. Jphisticated and crucial to German dogma, the US has

- . 38
: itigati iminating guilt.
pproach, virtually excluding it from ever mitigating or eliminating g

Even those codes which were influenced by the MPC have not, by and lag
followed this purely subjective approach to justifications.32 For instance, New Yo
Penal Law (§ 35.15) requires that a person be “reasonable” in her belief that sl
under attack, in order to resort to self-defense and requires that the actor “actuall
choose the lesser evil to be able to plead “choice of evils” (N.Y. Penal Law § 35.0
In Dlinois, the belief the act is necessary to avoid a greater evil must be reaso
(Il. Rev. Stat. 1971, ch. 38, §§ 7-13).

10.5.4 MPC Excuses and Their Reception

The MPC excuse of duress employs a “reasonableness” approach, rather thay
strictly subjective one, in relation to the person’s ability to withstand the coerl
alleged to have induced the commission of the crime. It speaks in terms of foree
threat of force which a “person of reasonable firmness in his situation would |
been unable to resist.” (MPC § 2.09(1)). This formulation was adopted by a lar,
number of the states which were influenced by the MPC in their recodifications, I
MPC would also allow a person to plead the excuse of duress in homicide Cases,
departure from the common law only followed by a few States.® '

The MPC’s greatest influence, however, came in the modernization of the insan||
defense. In 1954, 3 years after work began on the MPC, the federal appellate ¢ wI' ,
for the District of Columbia, in the famous Durham case,> replaced the commyul i
law test® with a test designed to reflect advances in the field of psychiatry. Where : rimes
M Naghten focussed exclusively on the defendant’s cognitive inability to L{ndem it 10.5.6 MPC App roach to Inchoate C
the wrongfulness of his conduct, the MPC provided for the defense when, a8
result of mental disease or defect [the defendant] lacks substantial capacity eithey (s
appreciate the criminality (wrongfulness) of his conduct or to conform his condi
to the requirements of the law.” (MPC § 4.01(1).

The MPC insanity provisions were adopted in over half of the States and in ul
but one of the federal circuit courts of appeal. But after the Hinckley acquittal, muy
States, California included, and the federal system returned to a version of the purel
cognitive M 'Naghten approach. Today, around 30 States now adhere Lo some fo 1
of M’Naghten and only 15 still follow the two-pronged MPC approach.30

l ] on Lo the 1n(:hoa1e crimes Of olic atte Tt a d SpiTach the \/l PC

idi i r inchoate, as
lumnu s from the common law by providing fo1l" the.-szlxlme fiii?ﬁ;rg 1505‘05(1))- 1
i completed crime, except when the tar_get crung a8 ()c:ln S
Wi one of the least successful innovations of the'c.o le. e
Aihjectivist approach, the intent to comrpn lhe”td.rge 1-3; ool o
'|lalillily, i the actor has taken a “substantial step” towards 1ts

jectivi ¢ ' 'S must come in
8 01(1)(c)). Under the common law’s objectivist approach, attemptor

i Y & i S i ; y mind Ould.
i i d [e;ult. Ul'ldel the MPC, a g‘ul]l. W
I“h"\l oKt Lo aChlevmo lhe- deSlI'e . L ]
iee, ¢ (y

; eatd i ed crime (MPC §
which could never have resulted in the cosummation of the intend
D1 1)(a)). . O ishing attempts was to
4 r:~t||t.l((“3)de‘~; authors felt that the primary pmp;}bh 0(1] pugne?cl::lrslgacts T pThe b
' individuals, rather than to deter dan .
dangerous individuals, rather aniong thie states ‘and ‘the

10.5.5 The MPC’s Inadequate Treatment of Mistake of Law

nettrnlize

According to the MPC, “Neither knowledee nor recklessness or negligence s I . s nrovale iew
: - o il wantial step” test for attempt is now the prevalent vie

whether conduct constitutes an offense or as to the existence, meaning or applicatioi
of the law determining the elements of an offense is an element of such offeny

U Kimony (2003, 203-04),
W tehee (1978, T37-44),

=l Wobinson, Dubber (2007, 336),
A3l (2000, 67-68),

# For an exception, see Shannon v, Commonwealth, 767 §,W.2d 548, 550 (Ky. 1988),
¥ Kadish et al (2012, 940),

M Durham v, United States, 214 12 RO2 (10,0 Cir, 1954),

" Bused on M Nughten's Cive 10T & 14200, § Mg, Rap, 71K (1K),

O Knelih ool (2012, 091,
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eral courts (through its case law’ : . .

the “substantial step” to be almost l,qtf:j?;]g:ni(;mfhsmte courts, like Illinois, interpi [inishable by up to life imprisonment, with the lesser categories carrying a max-

test.*! 0 the common law “close proximity Jmum of 10 years and 5 years, respectively (MPC § 6.06)). The sentencing rules
Ge_f)fge Fletcher asserts, that without a general th ; Ll (he MPC have fallen out of fashion with the current U.S. emphasis on retribu-

the cnr}n'mal law, such as one finds in German law, it i eory of Interests protected flve and incapacitative sentences, rigid sentencing guidelines and long mandatory

an act is a completed crime or an inchoate cri - lmp(;)ssgble.to decide whetht Jinimum sentences, which many States adopted after originally following the MPC

objective approach to attempt, which idenﬁﬁrlme. - £ djsm,-lnghes between i whibilitationist model.*

and the subjective, where the H;ltﬁre of the act s .Whlfih acts }m]L constitute attemyp Many of the drafters of the MPC opposed capital punishment, but they feared

theory, for instance, it is only objectively dzrllileﬁlaﬁvely Unm}pOrtant_“ In Ger it if it was not included in the code, it would not be taken seriously. So the MPC

legally protected interests that and can suffice ;)rrous AElE w h.u?h tﬁreaten to injur iifered an option of abolition, but included an alternative death penalty sentencing

atternpt liability. [rocedure based on structured jury discretion (MPC § 210.6). After the death penalty

Three major reforms of i
. . : conspiracy laws introdu i -
widespread adoption. They are: (1) the limitation f)e;dﬂ?g ﬂtlf MPC have achxg \3 e i=vived by the e MPC e b, o
3%;5:12131 exri'thtio Etﬂtutorily deﬁ]fled crimes; (2) the treatment of c?orJl: ;E\;; :;sf aauzli}n; " Which continued to use the death penalty.**
s which can be committed with a police informant who only feigns agreesl:

and (3) the requirement of specific i |
e pecific intent to promote or facilitate the commission @ 10.6 The Special Part of the MPC and Its Relative Lack

of Influence
10.5. ]
5.7 Appraisal of the General Part 10,6.1 A h to Homicid
| 6. pproach to Homicide
The General Part of the MPC |
: has been praised for it i i

and i Stam?tlzation of a general theory of crimjn;;lfa\?h}p fiehens:ve .aftlculati' e MPC eliminated the two aggravating factors which triggered the possibility
thmkltrequges fitastis Tramatom & Veracnrs 'erﬁcsf" d]nhm()st critics 'df’ nol ol capital punishment in the 1794 Pennsylvania statute, premeditation and felony
comprehensive, and dispute whether a code should attemef the General Part is 06 Jrder, and settled for a single level of murder, which eould be ComimitEd St
st Bl Parime mrtie pt to precisely define (hi purposely, or recklessly with manifest disregard for human life (MPC § 210.2(1)).

T1 z - : 5 .

of evils™). ¥ principles of excuses or justifications (like “choigs {1 doing so it restated the two types of second degree common law murder—those
Fletcher also criticizes the MPC for attempting t pommitted with direct and implied malice aforethought. The MPC authors were
attempting to define what a “voluntary act” is 43gHO H;ake rules for causation and ol Jonvinced that premeditation was not always a sign of agoravation, and that sudden,
not only “‘contempt for European thinking ab: i _eels the“MPC authors showed jush Killings could be more aggravated than, say, a premeditated mercy killing. A
common law doctrine,’ g about criminal law,” but also for historical Jlzcable number of States, many, like New York and Illinois influenced by the MPC,
] ; linve only one level of murder, however, most of the States still break murder into
Iwo degrees.> Tronically, the MPC elimination of first degree murder transformed
(e equivalent of second degree murder into the predicate for capital punishment in

(e dozen or so death penalty states with one level of murder.>*
The MPC adopted the indeterminate sentenci Another MPC innovation is the reform of the definition of voluntary manslaughter.
philosophy. Felonies are broken down int Cu;g modq ba_sed on a rehabilitationigl {nder the common law, an intentional killing could be partially excused and charac-
0 three categories, the first of which Iy lerized as voluntary manslaughter, if committed under the influence of a sudden heat

10.5.8 MPC Sentencing Philosophy

W1 yneh (2003, 228-29).

e v. Georgia, 428 U.S. 153 (1976).
W Lyneh (2003, 232).
HoAccording to my reseirchin
14 States and the federal system sphit murder into (wo degree
wlal (2000, 360-61).

W fneding of one of o Hst ol i nvnting clrenmstanees wonli then trigger o possibl

flanalty, See MPC § 2100,

“.Robinson, Cahill (2005, 648).

*2 Fletcher (1978, 133).

3 Thid, 138.

+ Thid, 141,

3 Buscemi (1975, 1188).

6 Lynch (1998, 349).

Y Dubber (2000, 75 700 Fletcher (1998, 6)
W Ihid, 5.6, |
Y hlg, 10,

2008 of (he 36 jurisdictions which then allowed capital punishment,
s, and 13 only had one degree, Barmes

¢ clenth
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e S.C. Thﬂm
icized and followed by only a few states. The MPC also made

[hils was heavily crit T

lie dubious choice of barring prosecution if a complaint was no
IMPC § 213.6(4)).

of passion caused by witnessing a provocative act. The defense was strictly limited
Mere words conveying a provocative act were as a matter of law insufficient and
the types of provocation, which often reflected old-fashioned male-oriented value: i\
were more or less limited to an assault on the actor or a close relative or the discovery
of one’s spouse engaged in adultery.

MPC § 210.3(1)(b) provided for manslaughter liability in the case of a killing
which would otherwise be murder (i.e. committed purposely), which was committed
“under the influence of extreme mental or emotional disturbance for which there s
reasonable explanation or excuse.” This broadened the types of factors which coulif
excuse an intentional killing far beyond what was allowed under the common law
This MPC innovation was adopted en fofo by five states, and in part by another dozell
states or s0,%

As was mentioned above (Sect. 2.4.2), the MPC also eliminated strict-liabilify it prosecutors,

felony-murder, but this reform was rejected by nearly all the States. rumAm::Ei;Ed LT

i i i a teer
(niroduced into federal law which deal with organized crime, E}lchlzi 21_2 ;;leiltidt
Influenced and corrupt organizations law (RICO), the law punishing g e,
“continuing criminal enterprise,” and laws punishing money o
61 The war on terrorism also letto the promulg'at%on
used being that of providing

10.6.3 The Inadequacy of the Special Part of the MPC

While some think the broadly comprehensive General Part.olf the tl\g-i l?-:l:) :}‘;{r)rz
cimi 1 code, its special part fails

like a criminal law textbook than a pena : e
z ' ified in modern American penal codes. nple,

wide range of penal norms codi . R

i he prosecution of whic

does not deal with drug offenses, to t TOSC Bt i
. especially in the federal system, dedicate the lion’s share of their

tain some of the new crimes

10.6.2  The MPC’s Outmoded Approach to Rape

(i rings as i
jid “continuing financial crimes. 1
il new substantive crimes, one of the most commonly

Nearly all commentators agree, that the MPC’s treatment of rape is outmoded and I ihe most
iilerial support to terrorist organizations.

must be changed. The MPC was published before feminism triggered a profoun J
transformation of the law of rape in the U.S. Although the MPC authors took il
scientific approach and relied on the famous Kinsey Report in articulating its pro
visions,™ they basically re-codified the old Commeon Law of rape which required
that the perpetrator, in addition to having non-consensual intercourse with a womar,
not his wife, either threaten the victim with death or great bodily injury, or actually
use physical force beyond that needed to consummate the act of sexual intercourse
(MPC § 213.1(1)). .
In its endeavor to focus on the “objective manifestations of aggression by the
actor,” and not the actions of the victim, the MPC did eliminate the old common la
requirement that the victim “resist to the utmost.” The code’s authors, however, al§o
wanted to protect the defendant against unfair prosecution. This was a time when
rape was still a capital offense in some states, and where the ultimate penalty wils
virtually reserved for African-American men charged with raping white women,
The MPC rape provisions only applied to male on female violence, but today,
nearly all rape statutes in the US are gender neutral.® The marital immunity rulg,
still included in the MPC, has also been narrowed or abolished in nearly all states, ™
The common law rule mandating that no person be convicted of rape upon the
uncorroborated testimony of the alleged victim, was also included in MPC § 21 3.6(5),

10.6.4 The Sprawling Mess of Modern Codes and the Need
for Special Part Reform

e fuilure of the MPC’s Special Part is one reason why U.?V.l c1 ;'n&ngl Stﬁ)ili::: ﬂl:
‘ ; ] - fter its enactment. Many U.5. s
Wil in such a horrendous state 50 years a it A kot
w1l characterized by the following grave flaws: (1) the criminalization of hat mle

the massive criminalization of violations of administrative regulations:

ponduct; (2) the same conducl,

uidl (3) a plethora of redundant criminal offenses punishing

10.6.5 Criminalization of Harmless Conduct

: ‘ R ——
[lie worst U.S. codes often criminalize harmless conduct. bolmt,l llll:/';ll 1J:|'1:|][:1‘|:.w
les g i it of the St ! ical example is Maryland:
‘mless acts yart of the State. A typical exé | 5
ol harmless acts only in | i nple 15 A
pgainst fortune-telling: “in Caroline County, Carroll County, and inTalbot C y

35 Kadish et al (2012, 456).
3 Denno (2003, 208).

7 Thid, 209.

 hid, 211,

i, 214,

SEDubber (1999, 79),
8 fickey (1998<1999, 162-63),
W yiel (2003, 286),
A eainwon el nb (2000, 4445
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Michigan devotes an entire chapter of its penal code to prohibiting performanc
the national anthem with “embellishments of national or other melodies,” or “§
part or selection of a medley of any kind. 6%

Florida prohibits unmarried women from parachuting on Sundays, and farting
Thursdays after 6 p.m. It also prohibits married men from kissing their wives’ brey
and all men from having sex with porcupines. Alabama prohibits men from Spitl
in the presence of women and having sexual intercourse with their wives other (i

in the missionary position. In Tampa Bay, Florida, eating cottage cheese after 6 )
on Sundays is prohibited. In Norfolk, Virginia, one cannot spit on seagulls and
the same State in Stafford one cannot beat one’s wife on the courthouse steps u
8 p.m. Alaska prohibits pushing elk out of airplanes when in fight. In Baltima
Maryland, one may not throw hay balls from the first floor of a building or take lif
into a theater. In Minnesota, sleeping naked is verboten, as is crossing the bol
with a duck on one’s head. And finally, when in Oklahoma, don’t grimace at dogs, |
fish for whale.® Cal. Penal Code § 598 punishes “destroying any bird’s nest, exo

a swallow’s nest” in a “public cemetery or burial ground.”

06,7 Redundant Offenses and Code Sprawl

self-contained statu-
- i 1l-structured, and self-con ‘
iminal codes are not cohesive, We e, i
K- cmmzl“code” should be. Even in States which adopteld tlhe btru:temutic
be cnee . , ; i ess systemati
y,\;LI EEm;ibsecplent ad hoc legislation has mgde therq dr axrtlﬁucils 31[ v eyoismmrs.
Fll |||lL1'}1311y consistent. Code deterioration 18 sorrienmes ?& 1;} o p,-zcﬁc_e il
| A ikely stems ;
Wiornce of the code’s structure, but m_'ore”i{k _y S
“lllll ians who enact so-called “crimes de jour” in telspor_ls CipanEl S
i i jour” ften duplicative or - i
Wilibing crime.® The “crimes de jour™ are o cati e
| I“I““ngtlmtn;i;ceded them, and contribute to re-establishing the same hodge-podg
i [ws tha ; . e
el MP(': . ﬂ(l:ﬂ gm ;;lsa Ziacted in 1972, it has been amended
ince t nsylvania Crimes Code w ‘ 'y w1
Mllw?‘l-)k;’etizzs znd at least 1,532 new crimes were added tobote};e:" Il.m-inuﬂ 4
Y | ’ i (4 .
. |!Mhl d statutes.” In the words of Paul Robinson, there has be
Wdes an 8. ds of e
‘ ion of most criminal codes. - .
| H“\"lng delg;ﬂiitilon of potentially redundant offenses make it n;:)i;:l Lll:: ::;:.; i
1 ht" -pli(zilz:; to understand what the criminal code commands. I::.i;de"m"mw -
| m"ﬁ C)unished by one offense as a felony, and py anc.altherba::) E. e 68 10
l ".1\’ ’* 1l"1de felony.” Pennsylvania punishes stealing a IT:LI'C ln Wbryis L5
pher 1-_';, s if stolen from an individual, but by at most | y&i s
Ihir E 1-”[ y(f;‘rtion stealing from an individual is punished with mue
iy, In addition, . ; el |
Wi than stealing the same 1tem from a store.” o srodusi e o
| ins roughly 5,000 sections, | |
" Jitle 18 of the U.S. Code contains ; Teisgatif 1
I i fferent draftsmen, with different conceptions of law, the Fl o '| U
Ao extend%ngfromcommonlaw offenses such as mt.m.ct!‘l} iu ‘t‘hm" i
y eNse, . PP l . - 5
lﬂfnmn”’:'t:;g; of alligator grass across astateline, using the s-kl)ggn‘ mh,_-‘:v Nangrl
'llﬂ““l“"" 0 thorization, or pretending to be a4-H Club me dn Provisions
e llustrati n,af the reality of duplicative and overlapping pi ; '. o
‘ . - federal statutes pertaining
.ﬁvluulfl- f“p ]_u;le could, at one time, find 232 separate .fc.:dua] hml“}l ;iln‘idn- i 1'::|5,;
I ‘; i |“(Lll{¥1dtd0 99 pertz;ining to forgery and'countcri‘;:;tmg. 215 pe g
et and fraud, ini Y -
'umlrrlm:nls, and 96 pertaining to property destructio

10.6.6 Criminal Punishment Jor Violations of Administrative
Regulations

Many important federal criminal offenses are not to be found in Title 18 of th
U.S. Code, but are buried within administrative regulatory provisi
Ailreraft highjacking is located among provisions dealing with interstate transpori
tion. Major espionage offenses are locate in regulations of atomic energy. Fedepl
narcotics offenses are found in regulatory provisions of titles involving food, d
and shipping, and in California they are in the Health and Welfare Code. Toduy
when a congressional committee adopts new

administrative regulations, regard o
of whether they relate to health and safety, it routinely provides that any deviatig

from the norms constitutes a federal cri me.

Taking into account the numerous, discrete rules and regulations enforcely
under such regulatory statutes, there are more than 10,000 federal
quirements or proscriptions carrying criminal sanctions.
States are also spread out over penal codes, no
and regulations, and county,

ons of other (jtl@

regulatory i
57 Criminal offenses in (I
n-penal codes, administrative 1l
town, and village codes. (Dubber, 1999, 78).68

M shinson et al (2000, 2).
W yneh (2003, 224).
H obinson et al (2010, 737)

U ahinson, Cahill (2005, 634).
i i, 638,
“Gome 4 e W obinson et al (2010, 711-12).
hars 1, 726-27.
57 Thid, 74.

I8 Calner (1998, 58, 66-67),
e Hiireen (2000, 335),
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10.6.8 “Method in the Madness”: Prosecutorial Benefits
in “Degraded” Federal Criminal Law and the U.S.
Sentencing Guidelines

A complex code with countless overlapping provisions is a boon to prosecutors |
inducing plea bargains. Cases can be overcharged with duplicative offenses ai
deals achieved by an offer to dismiss redundant charges carrying higher potenti
punishments,”® Robinson believes that such a state of affairs undermines the rule ¢
law by shifting de facto sentencing authority from the courts to the prosecutor.”?
The shift to prosecutorial sentencing has also been facilitated by the U.S. Sentei
ing Guidelines, enacted in 1984, which are administered by an independent baody
not the courts, and apply to the unsystematic mish-mash of criminal offenses. The
have now trumped Title 18 of the U.S. Code and are the most important penal rul
in the federal systemn. & '
The Sentencing Guidelines replaced the legislatively defined and alphabetiz
penal norms of Title 18, and other codes with eighteen offense categories, consist
in certain groups of basic offense conduct. The Guidelines also contain provisiol
mens rea, complicity, duress, intoxication, mistake, consent, necessity, and inchogl
crimes, all subjects scarcely mentioned in Title 18, They have become a “shado
code” of federal criminal law upon which court practice is now solidly based.5!
This has resulted in a paradigm shift from the guilt phase of a criminal proceedin

to the sentencing phase. Even in the handful of federal cases that still are decided

by juries, the decisive findings of fact often occur not at trial, but at sentenciig
where the judge may consider evidence which was inadmissible at trial, and decide
based on a mere preponderance of evidence, rather than “proof beyond a reasonabili
doubt,” to which jurors are held. Although the judge’s power at sentencing has begi
reduced in the last decade or so by a line of cases that has expanded the jurys

tight to establish sentence-determining factors®? over 95 % of cases are resolved

without a jury through plea bargaining or co-operation agreements. In these cason
the prosecutor controls the parameters of sentencing through his charging policy,

has exclusive power under the Sentencing Guidelines to agree to a sentence below il

mandatory minimum,3?

78 Robinson, Cahill (2005, 645-46).
7% Robinson et al (2010, 712).

80 Dubber (1999, 80).

81 Ibid, 81-83.

52 Among the most important being Apprendi v. New Jersey, 530 U.S. 466 (2000) and United Stitey

v. Booker, 543 U.S. 220 (2005).
5318 U.S.C. § 3553(c); U.S. Sentencing Guideline SK1.1,
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10,7 The Way Out of the Morass

10,7.1 A New Model Penal Code?

Pl Robinson believes that the A.L.L should produce ell reﬁseié\gfi;ii éleb S]::\?;:
i i : te a modern code.
\ capacity of State legislators to actually crea L
‘l:::‘ :l:'lilctmi of the MPC, and the bulk of the General Part c.ouki‘l be r‘namtacllng;léggf
ﬂu; ."\'pecial Part should be augmented with model statutes in areas in need o

i 4 i nized crime
Liple reform, such as sexual assault, narcotics, money laundering, orga

“ 15685, elc. I (& Ulde ermininate sente C]Ilg PIOV s10ns aSE:d Q ehablhtat 1S
m (: h 1 at 11 1 b nr 10101,

g5
Wiould also be scuttled in favor of more modern approaches.

10.7.2 Robinson’s Idea of Separate Codes of Conduct
and Adjudication

e penal code, as Meir Dan-Cohen has pointed out,* if a}ddresieq to(gt) lllee;.s:; (;c\;r)o
i ien (i “conduct rules” to the population at large x);
ilfferent audiences. It issues “con . : 4 P
ision rules” to ] s, jurors (if someone does X, p
il “decision Tules” to judges, lawyers, j pul -
:l'l'anuence y).¥7 Paul Robinson and co-authors have followed this 1deafagg dp&;
lluc;'d separate codes containing these different types oii;}t:les. Ill;télf {;ogsnod ;Ct how-,
\ i iabili ding is eliminated. The prohibite s hov
npuage relating to liability and grading is eli e
i i ' -y described for all to understand. His dra
wyer, is succintly and clearly deseri e et
ift j h of the MPC and covers the same material.
Iy one-fifteenth the length of i
ime “inj * srovides: “You may not cause bodily mjury
{li¢ crime “injury to a person’ provi e
er person.” Thi stitutes not only for assault offense
| inother person.” This subs e
i g i icide, and reckless endangerment.
e, manslaughter, negligent homicide, ‘ i
ici ir 1d be replaced by the simple pro ; e
coniplicity or conspiracy wou : e o
' 351 ; another to commit a crime.
npree with, ask, assist, or encourage | ‘ : g
|lfn'l would also eliminate all excuses and nonexculpatory defenses, and include only

tions.*® Robbery would not be included, for it

" L\ “h L-Cll\‘e req UllBlIlelll:S Df |US[1(lCa
>' Sep P! . 1
Wi d ¢ Cover Ed b lle separate pro blt ons rorassa t aﬂd thej t O er com
|] t h]. f S 1.11 th g b Iled

uifenses, such as burglary (trespass and theft) could also be eliminate

M Robinson (1998, 42-43)

B Lynch (2003, 229-38),
MMt DansCohen (1984).

W Lyneh (1998, 320),

U alinson et al (1996, 306),
M, A0,

IR, 30010,
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e ot 1-(1 . : t\[:'()l:j[t‘]?hd\"b the fld_;t.l{liuulm-(wl'wllw judge or jury) ar Wi ook

e Su‘ﬁicjeﬁt‘[ ble efendant violated the rules of conduct?: (2) I'l"n h B

i ii.abiljt }fh amewo.rthy that eriminal liability ought tlo‘-;nl* g1 "-;

g y should be imposed?®! A verdict of “not enilty” il

B it 0;: jblz to -dlstm.gnish cases where: (1) the actor%s Iéf)):ldUI.l der§

rules of onduct, and (2) those, where the actor’s ¢ et didg
= ol conduct but was excused. e

obinson’s radical idea for a bif

e ( or a bi urcated code has not been w: cived il

such as robb: en:e{iegts, for instance, the idea that traditional CO];[]‘T;IIEI)): Il'ecel\’@d_ .I. g

e éyscu I;n OFrt%] ary should be abandoned, believing they h;vz“; ?:]ﬁl_
! . elr parts, largel ol

‘ , largely as a resul inguisti
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