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The Fear of Liability and the Use of
Restraints in Nursing Homes

Sandra H. Johnson

The routine use of chemical and physical restraints in
nursing homes is bad care.! Medical and nursing lit-
erature on the care of nursing home patients consis-
tently criticizes the use of restraints when that use is
unrelated to diagnosis and treatment considerations.2
Federal and state laws have included restrictions on
the use of restraints for some time.3 The criticisms of
inappropriate and indiscriminate use of chemical and
physical restraints are not new. What, then, supports
their continued misuse* despite the ordinarily power-
ful combination of professional and governmental
approbation?

The Problem with Restraints

The use of restraints responds to generally quite
acceptable and desirable patient-oriented goals.
Restraints are used in an attempt to protect the
patient with physical or mental disabilities from
avoidable injury caused by falling or wandering away
from the facility. In the social context of nursing
homes, restraints are also used to protect residents
from injury by threatening, violent patients. When
‘the rationale is measured against the known effects of
restraints, however, the self-evident-nature of the justi-
fication begins to break down.

Research has yet to provide an empirical basis to
support the customary uses of restraints.6 The risks
of using restraints on elderly patients are serious and
substantial. These risks include strangulation,” medi-
cal ailments caused by immobility,8 and increased agi-
tation. In addition, restraints can lead to misdiag-
noses due to masking of symptoms or assumptions
that restraints are causing symptomatic behaviors.10
Men and women who have been restrained provide
poignant testimony of the human costs of restraint: “I
felt like a dog and cried all night. It hurt me to have
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to be tied up. I felt like I was nobody, that I was
dire.” 11

As with any clinical decision, less harmful but
equally effective options should be chosen whenever
possible. There are effective alternatives to restraints,
including door alarms, staffing changes, and environ-
mental alterations that lessen the risks of falls and
unsupervised travel.!2 Reimbursement levels!3 and
regulatory policies!4 influence the use of these alterna-
tives, although it would be incorrect to assume that
they are necessarily more costly than restraints.1s

Perhaps the most subtle and pervasive force sup-
porting the excessive use of restraints on nursing
home residents is the expectation that nursing home
care should at least be custodial. Nursing homes are
the “keepers” and “guardians” of their elderly resi-
dents. They “protect,” “confine,” and “shelter” a
most vulnerable group. No one would argue that
safety and protection are not desirable in a nursing
home. When methods used to keep residents safe
from injury substantially interfere with other impor-
tant goals, however, both the methods and the relative
value of the goals need to be examined.

The goals of functional rehabilitation and main-
tenance are diminished in the face of a “therapeutic
nihilism” that accepts the view that decline is
inevitable.16 This view transforms the minimum
expectation of custodial care to the primary goal.
Risks assumed by others for the purpose of personal
achievement or self realization easily become unac-
ceptable if there is a less visible or less dramatic pay-
off. In contrast, the expectations of nursing home res-
idents balance a desire for safety and a desire for func-
tion. In a survey of 455 residents in 107 nursing
homes, the residents identified a safe and secure envi-
ronment as a high priority; but they also ranked high
on their list “as much independence as possible, with
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the opportunity to help themselves whenever possible,
whatever the level of their ability.”17

The problem with restraints is that they are not
“all bad.” They truly present a dilemma that involves
what one scholar has termed, “primal philosophical
and experiential tensions: between freedom and best
interest, self-determination and dependence on others,
individual choice and the pressures of collective
care.”18 But even those who understand the balance
that needs to be struck and who are willing to invest
more fully in protecting the functional capacity and
autonomy of nursing home residents complain that
the risk of legal liability forces them to restrain their
patients.

A nursing home administrator attributed his facil-
ity’s use of restraints to his perception that attorneys
and families are “wanting and willing to sue if a home
doesn’t use protective devices to protect the resident.”
His facility, which opened as a “restraint-free” institu-
tion 12 years ago, now restrains 20-30 percent of its
residents “under pressure from insurance carriers,
doctors and families,”1?

A board-certified internist in his second year of a
geriatrics fellowship wrote the New England Journal
of Medicine about his concern over the use of
restraints in nursing homes:

My malpractice insurance carrier periodically
sends out a newsletter apprising its subscribers of
potential risks for litigation. Recently, it warned
that patients’ falls and resultant injuries, especial-
ly hip fracture in the elderly, commonly lead to
malpractice claims. ... The newsletter admon-
ished physicians to be “careful in writing such
orders” [for restraints and ambulation] and to
make them “complete and specific,” which I
interpreted as urging their use whenever a chance
of falling exists. . . . Furthermore, in my own
experience on acute care wards and in nursing
homes, I have found that it is difficult to persuade
the staff to unbind patients once they have shown
any sign of frailty, because of the fear of
liability.20

There is no doubt that the legal system plays a
role in risk aversion and the use of restraints in nurs-
ing homes. The two major sources of legal incentives
and disincentives for administrative and clinical deci-
sions in nursing homes are negligence/malpractice liti-
gation and public regulation. Although each has an
impact on the use of restraints, this article focuses on
civil liability; the discussion of regulation of the use of
restraints is limited to its relevance to private litiga-
tion.
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Negligence/Malpractice Litigation on Restraints

Injuries suffered in falls and while wandering are dra-
matic and acute events. They attract attention.
Injuries to frail individuals can be much more severe
than those suffered by younger people, leading to
death in some cases.2! In contrast, the slow deteriora-
tion of a person caused or exacerbated by inappropri-
ate restraints or medication simply may meet expecta-
tions as an unavoidable consequence of age and insti-
tutionalization.2? -
Family members may expect that restraints
should be used and that their absence reflects bad
care. At the same time, family members are the most
likely plaintiffs in litigation against nursing homes.

Perceptions of liability risks can be inflated, of
course, and do not always withstand examination. To
the extent that perceptions influence behavior, they
are well worth measuring against the facts.

Litigation over injuries to nursing home residents
is not common. Older people do not file negligence
suits at nearly the rate of younger people. Empirical
research on the rate of malpractice filings discovered
that “the probability of an elderly person’s filing a
claim, given a potentially actionable injury, is roughly
one-fourth that of persons under 65.723 There are
many reasons for the low incidence of lawsuits.
Recoverable damages tend to be low; causation is dif-
ficult to prove; and the resident often does not offer
credible testimony.24

A database of cases filed in §2 cities, including
some of the largest in the country, lists 247 cases filed
against nursing homes over a period of four years.2s
The database lists over 2000 cases filed against hospi-
tals during the same period of time. The incidents
described in the claims filed against nursing homes
included bedsores, misdiagnosis, and medical treat-
ment errors, as well as injuries due to falls and wan-
dering. The database on claims filed provides only a
very brief description of the claim, usually only a line
or two; but a rough categorization of events underly-
ing claims can be accomplished with the information
provided.

Of the 247 cases filed on behalf of nursing home
residents, four involved wandering and 60 involved
residents who had been injured in falls. Of those, 20
specify no more than that the resident was injured in a
fall; nine indicate a fall from a wheelchair; seven, falls
in the bathroom; and rthree, falls from a window or
balcony. The largest number of falls involved resi-
dents falling from beds, accounting for 21 claims.
Among those claims indicating the alleged negligent
acts of the facility, 16 claimed failure to supervise and
eight claimed failure to restrain, including three claim-
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ing failure to use bedrails. There were also two claims
for patients injured while restrained and two claiming
negligent administration of sedatives and tranquiliz-
ers. The number of claims based on injuries in falls is
challenged only by those claiming medical error/mis-
diagnosis (52) and bedsores (32).

Reported cases involving restraints are quite few
in number. There are several reported cases in which
the facility was held not liable for injuries suffered due
to wandering or to falls. Some cases in fact indicate
judicial support for the decisions not to use restraints.

The appellate court affirmed a jury verdict in
favor of the provider in Nichols v. Green Acres Rest
Home, Inc.,26 in which a resident left the facility and
died, possibly by drowning in a puddle near a river on
the facility’s property. The deceased resident’s physi-
cian testified that he had “absolutely no reason” to
advise the nursing home to limit the resident’s activi-
ties or to prevent him from strolling around the
premises. The appellate court described the resident
as a person who was still in reasonably good health
and who enjoyed walking around the grounds even
though he used a cane. The court was impressed with
the fact that the facility exceeded the licensure stan-
dards for staffing and noted that it was “giving more
than was required.” Of course, the more typical cases
generally involve residents who are mentally or physi-
cally disabled.

In Kildron v. Shady Oaks Nursing Home,2 for
example, the appellate court affirmed the trial court’s
judgment that the nursing home provided reasonable
care for an Alzheimer’s patient who fell while unat-
tended. The patient in this case became agitated and
aggressive if restrained, so the facility let him wander
and assigned an attendant to follow him if he went
outside during the day. During the evening when the
residents were settling down, a nurse’s aide had
responsibility for 12 to 16 residents. It was at this
time that the resident fell in his room. The court
found that the facility had no reason to believe that
the resident was at a high risk of falling and that even
if an attendant had been there, she would have been
unable to prevent the fall,

The plaintiff in Brown v. University Nursing
Home, Inc.,28 claimed damages for injuries suffered in
a fall when the resident artempted to walk unattend-
ed. The resident’s physician had encouraged the facil-
ity staff to keep the patient ambulatory, and the facili-
ty had restrained the patient infrequently and then
only with a restraining tray chair. The jury entered
judgment in favor of the facility, and the appellate
court upheld that judgment,2® stating that “the fall of
an elderly person does not necessarily result alone
from the negligence of another.”30
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The Alabama Supreme Court in Rosemont, Inc.
v. Marshall31 reversed a jury verdict in favor of the
plaintiff who suffered a fatal injury after escaping a
vest restraint and leaving the building, where she fell.
The trial court had allowed the jury to render a ver-
dict in the case even though the plaintiff had produced
no expert testimony on the appropriate standard of
care. The attending physician had indicated in his
progress notes that the resident needed “total 24-hour
nursing care.” He testified that the resident was a
“Houdini” and could “slip out of the vest restraints
literally like a snake.”32 He also testified that what he
had meant by 24-hour nursing care was “to have
somebody eyeball [her] 24 hours a day.”33

The Supreme Court held that “the degree of care,
skill and diligence” required of the facility in this case
was not within the common knowledge of the lay
jury.34 Instead, the court noted, “[i]ntermediate nurs-
ing facilities . . . are not prisons or asylums. ... Itis,
therefore, incumbent upon such facilities not only to
care for their patients in the medical sense, but to pro-
vide some atmosphere of homelife for them also.”3?
The Court also found that the question whether the
facility should have stationed guards or placed alarms
on all doors would be influenced by “applicable state
and federal regulations governing such facilities,
physician-imposed restrictions, and policy determina-
tions within the industry,”36 thus requiring expert tes-
timony.

These cases indicate that courts and juries do not
automatically assume that a facility is at fault whenev-
er a resident is injured. Caregivers who fear liability
for not assuring that patients are restrained to avoid
falls and wandering can take heart from these cases.
Ironically, Brown and Rosemont illustrate the limita-
tions of restraints in protecting patients. Restrained
patients do not always stay restrained. In Brown, in
particular, the relationship between the use of the tray
chair and the injury the resident suffered in attempt-
ing to get free should have been explored.

Some cases in which the facility has been held
liable have been careful to distinguish the duty owed
by the facility from any “duty to restrain.” For exam-
ple, in Golden Villa Nursing Home, Inc. v. Smith 3"
the resident had a history of wandering and was the
subject of an individualized “total care plan” which
called for close supervision to prevent her from wan-
dering onto the highway in front of the facility. The
resident did wander onto the highway, and the facility
was held liable for damages both to the resident and
to the driver of the motorcycle that struck her. On
appeal, the appellate court affirmed the judgment
against the facility. The issue identified by the cour:
was not whether restraints should have been used, but
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whether the resident, who was known to be a wander-
er, should have been left on the front porch of the
facility unsupervised for nearly one hour while two of
the three staff members on duty were on a break.

In Booty v. Kentwood Manor Nursing Home,
Inc.38 and Fields v. Senior Citizens Center, Inc.3? the
facilities were held liable for injuries a resident suf-
fered in a fall after having left the facility unattended.
In both of these cases, the staff had intentionally dis-
abled the door alarm system. Even though it is not
clear from these cases that the plaintiff established
that the resident exited the facility through one of the
alarmed doors, the staff’s sabotage of a system
designed to prevent the very incident that occurred
offers an almost irresistible basis for liability.

Advocates of the view that potential civil liability
requires the use of restraints for known wanderers
will certainly look to these cases. But reliance on
these cases for the proposition that restraints must be
used is mistaken.

A close examination of another selection of cases,
although few in number, reveals that fear of liability
on the part of nursing homes for these injuries may
not be entirely unreasonable. They also illustrate how
private litigation can establish standards that encour-
age the routine use of restraints.

Courts holding a facility liable for failure to
restrain have taken care to describe the reason for the
initial placement in the facility as a concern for the
safety of the resident. For example, one court noted
that a nursing home resident who was successful in
her claim against the facility for injuries she suffered
in a fall “had been placed [in the facility] because she
had fallen at home, had experienced periodic dizzy
spells, and seemed confused or disoriented.”40 In
another case in which the children successfully sued a
facility for the death of their father who left the facili-
ty unattended, the court noted that the resident “was
placed in the home specifically because his children
desired that he receive more observation and occa-
sional restraint than they were able to provide.”4!
Other courts emphasize their view of a nursing home’s
primary role in the care of residents: “[t]he very pur-
pose of the duty is to protect patients who are physi-
cally able to move about, but mentally incapable of
detecting danger, from situations that, while perhaps
harmless to a healthy person, present a risk of harm to
an elderly person in poor health.”42

If appropriately limited, these statements merely
establish that a nursing home must take into account
the particular needs of its patient population. But
they include some troubling assumptions as well. The
strong emphasis on protection from injury contrasts
with the complete absence of a statement of compet-
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ing needs for mobility and comfort. The statements
also identify, inappropriately, the expectations of the
children who have placed the resident in the nursing
home as the controlling interest.

A small number of restraint cases hold that the
appropriate use of restraints is not a question of medi-
cal judgment, but rather is within the common knowl-
edge of a jury. In each of these cases, the plaintiff’s
claim that the facility was negligent in not using
restraints was allowed to reach the jury without pro-
viding any expert testimony on the use of restraints
under the particular circumstances. A requirement of
expert testimony may raise the cost of litigation
beyond the point of likely return on cases generally
viewed as low award producers.*3 In some cases, how-
ever, the courts’ reliance on “common knowledge”
rather than expert testimony on the use of restraints
legitimizes misplaced assumptions that encourage
excessive restraint of nursing home residents.

The trial court dismissed plaintiff’s claim against
the facility for injuries suffered in a fall from her
wheelchair in Kujawski v. Arbor View Health Care
Center.4* Plaintiff had argued that the facility should
have used a “safety belt” to secure the resident in her
wheelchair, but produced no expert testimony to sup-
port their claim. The facility argued that a ventral
hernia which “puffed out from her stomach like a bal-
loon”45 complicated the use of restraints for this
patient. The Court of Appeals affirmed the trial
court’s dismissal, but the Supreme Court reversed.

In McGillivray v. Rapides Iberia Management
Ent. %6 the facility was held liable for the death of a
resident who wandered from the facility in cold
weather and died of a heart attack. The trial court
issued judgment against the facility stating that “the
fact that this patient, who was elderly and had serious
heart problems and had the habit of wandering off
and for whom his family had authorized the use of
restraints, was able to simply walk out of the facili-
ty...constitutes negligence on the part of the
[facility].”47 Apparently, the trial court concluded
that the event itself proved negligence.

While the appellate court affirmed the trial
court’s conclusion of negligence, it limited its concur-
rence. The court stated, in italicized print, that “[t]he
findings . . . refer not to the failure of the nurses to
place Mr. Fox in the harness that night, but to their
failure to guard against his leaving the premises.”*8
The nurse had checked on Mr. Fox at 2:00 a.m., at
3:15 a.m. and again at 3:30 a.m. at which time he was
sitting up in bed but said that he was about to go back
to sleep. When she checked on him at 4:00 a.m. after
her break, he was gone.#? He was found dead 15 to
30 minutes later in an adjoining parking lot.50
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The courts are correct to conclude that safety is
within the duty of nursing homes and that nursing
homes retain some responsibility in decision-making
on restraints. Nor are they incorrect in concluding
that restraints may be appropriate under certain cir-
cumstances. But the evidence on the effects of
restraints and current thought among the geriatric
professions on the appropriate balance of the risks of
non-restraint and the burdens suffered by restrained
patients should inform this litigation as well.51 Rely-
ing on “common knowledge” as a source of the stan-
dard of care may in some cases hold facilities to stan-
dards that do not reflect current understanding of the
use of restraints.

Intuitively, facilities believe that they face a sub-
stantial risk of liability for injuries related to falls and
wandering. The low incidence of claims against nurs-
ing homes challenges the “fear of liability” as inflated.
The fact that over 25 percent of the claims filed do
involve injuries in falls or wandering, however, indi-
cates that among the rather low liability risks facing
nursing homes, these injuries are a substantial source
of risk. An examination of reported cases indicates
that the majority of the cases distinguish between the
event, especially in the case of falls, and negligence on
the part of the facility.

There are two strategic legal responses to situa-
tions in which fear of liability is claimed as a motive
for engaging in undesirable behavior. The first is to
encourage litigation against the undesirable behavior,
in this case the excessive use of restraints, in order to
neutralize the impact of potential liability in decision-
making.

A few dramatic cases have been brought against
nursing homes by residents claiming false imprison-
ment. In Big Town Nursing Home v. Newman,5? for
example, the plaintiff claimed that the nursing home
confined him against his will. Specifically, the facility
prohibited him from using the telephone or receiving
visitors, physically returned him to the facility when
he escaped, and restrained him for hours at a time by
taping him in a chair. Plaintiff also claimed that he
had been confined with “senile patients, drug addicts,
alcoholics, mentally disturbed [patients]”53 and oth-
ers. The jury rendered a verdict in favor of plaintiff
on a claim of false imprisonment. The appellate court
affirmed. But these cases are rare.54

More common are cases brought for serious
physical injuries caused by the misapplication of
restraints or failure to monitor restrained patients.
For example, a jury in Houston recently returned a
verdict for $39.4 million in such a case against a nurs-
ing home. In this case, the 84-year-old resident had
been restrained in her bed with a vest-type restraint
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and was found hanging from the side of the bed stran-
gled by the vest.35 One report of this case indicates
that the resident had been restrained without the con-
sent of her physician or her family for three nights.56

Creating a “damned if you do, damned if you
don’t” situation is not an attractive strategy. Aside
from the appearance of unfairness that it communi-
cates to providers and the resultant lack of confidence
in the legal system that it engenders, the strategy sim-
ply may not work. The database on cases filed
against nursing homes reports only four cases alleging
inappropriate physical and chemical restraints, com-
pared to sixty claims for injuries due to falls.5?7 Cases
involving fatal injuries do not address the more com-
mon situation of losses of mobility and general physi-
cal decline attributable to the inappropriate use of
restraints.

The second strategy is to prohibit the undesirable
behavior directly through regulation. In the context
of examining the fear of liability relating to restraints,
regulatory standards are of interest for the role they
play in litigation.

Public Regulation

Many states include residents’ rights provisions as
part of the regulatory scheme applicable to nursing
homes.58 The federal statute has included a residents’
rights section since 1979.5% The current federal
statute provides that residents have “the right to be
free from...any physical or chemical restraints
imposed for purposes of discipline or convenience and
not required to treat the residents’ medical symp-
toms.”60 The statute requires that restraints may be
used only to ensure the physical safety of the resident
or other residents and only when ordered by a physi-
cian in writing.61 These regulatory standards have
begun to play a role in private litigation involving
restraints.

Several states provide a statutory private right of
action to nursing home residents or their representa-
tives for violations of residents’ rights provisions.62
Plaintiffs have been successful in a few reported cases
in using these statutes. For example, in Stiffelman v.
Abrams,53 the plaintiff successfully claimed that physi-
cal abuse by a facility’s employees was a violation of
the residents’ bill of rights and supported a claim
under Missouri’s private right of action.4 These
statutes are best read, not as creating a new cause of
action or as relieving plaintiffs of the duty to prove
breach of the statutory duties or causation, but rather
as providing standing to residents to claim compensa-
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tion for breach of duties established in licensure;
enhancing damages; and providing attorneys’ fees.65

A number of nursing home cases have rejected
attempts to use regulatory standards as proof of the
standard of care in clinical decision-making. For
example, in Makas v. Hillhaven,56 the court rejected
plaintiffs argument that breach of the statutory resi-
dents’ bill of rights established negligence per se when
the actions of the facility required some level of pro-
fessional judgment.6” Courts have been equally resis-
tant to attempts by defendant facilities to use their
general compliance with licensure standards as proof
of their satisfaction of the required standard of care.68

Defendant facilities have offered public regulations
on the use of restraints to support the claim that the
plaintiff must produce expert testimony on the standard
of care in order to reach the jury. Although this argu-
ment persuaded the trial court and the court of appeals
in Kujawski v. Arbor View Health Care Center,5% the
state supreme court rejected it. The state’s nursing
home statute defined physical restraints as items used
“primarily to modify resident behavior” and “which
the resident is unable to remove easily.” The court dis-
tinguished the use of a safety belt in this case as “non-
medical, administrative, ministerial or routine care,”70
distinguishing it from the restraints governed by the
statute and holding that the determination of whether
to use a restraining belt involved “a matter of routine
care within a jury’s common knowledge.”7?

This argument has met with some success, how-
ever.” In Fine v. Woodside Manor Nursing and Con-
valescent Home,?3 an unreported case, the Ohio Court
of Appeals discussed the statutory restrictions on the
use of restraints at some length. Plaintiff filed suit
against the facility alleging that it was negligent in
allowing the decedent resident to wander the halls
unsupervised where he fell and suffered serious
injuries. The nursing home filed a motion for summa-
ry judgment when the plaintiff indicated that she did
not plan to use an expert witness to testify on the
standard of care.

Defendant argued that Ohio’s nursing home resi-
dents’ rights statute required expert testimony on the
use of restraints. This statute provided that residents
had a right to be free from physical restraint except
“to the minimum extent necessary and upon autho-
rization in writing by a physician.”

The court of appeals analyzed the statute differ-
ently. If the statute required a physician’s written
authorization for restraints, then expert testimony
would be irrelevant. Without the authorization, the
facility had no right, much less a duty, to use
restraints. (The parties conceded that the case did not
meet the statutory exception for the emergency use of
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restraints.)

The court shifted the focus away from the facili-
ty’s alleged duty to restrain the patient to the facility’s
duty “to require a physician to examine the decedent
in order that the decision to restrain might properly be
made under the statute.” The appellate court held
that securing an examination of the resident was an
administrative duty which would be within the com-
mon knowledge of the jury and would not require
proof by expert testimony.

Finally, the defendant argued that expert testimo-
ny would still be required to prove that a physician
under these circumstances would have ordered
restraints, a question framed by the appellate court as
one involving proximate cause. The appellate court
returned the case to the trial court for a decision on
the need for expert testimony as to this question. The
remand to the trial court for resolution emerged from
the courts’ view that plaintiff had not had an opportu-
nity to respond to that issue in planning her litigation
strategy.

The analysis of the restraints statutes in Kujawski
and in Fine offers a useful contrast. The analysis in
Fine is superior to that in Kujawski as a general mat-
ter. It is sensitive to the role of medical judgment in
regulation of the use of restraints. It recognizes that
under current regulations the administrative authority
to order restraints is very narrowly drawn and corre-
lates liability with capacity. Yet it does not relieve the
facility of all responsibility.74 In particular, the facili-
ty in Fine is held to its duty to communicate changes
in the resident’s condition to a physician. Applying
this analysis to Kujawski, the facility would have a
duty to notify the physician of the need for restraint
and secure an examination of the patient. The judg-
ment on the restraint would remain a medical judg-
ment. The result in that case may well remain the
same, but it would avoid encouraging a facility to
itself decide under what circumstances to restrain and
the type of restraint to use. If private litigation carries
a regulatory message, that message should be clear
and should be in line with regulatory goals established
publicly.

It is likely that courts will be somewhat deferen-
tial to a physician’s judgment in decision-making on
restraints, at least insofar as it relates to the facility’s
liability. What may occur over time, of course, is a
shift toward physician liability for malpractice in the
use of restraints. One impact of such a shift could be
a change in the assumptions on the use of restraints,
including a clear identification of restraints as falling
within professional judgment rather than administra-
tive routine. Of course, legal standards do sometimes
create perverse incentives. If physicians develop
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heightened fear of liability for failure to use restraints,
a powerful alliance of administrative convenience and
defensive medicine may occur. In addition, bureau-
cratic implications, such as a requirement that such
claims be filed with a medical malpractice screening
panel or tribunal must be separately considered and
adjusted for their adverse impact on very elderly
plaintiffs.

Physicians already play a pivotal role in regulato-
ry restrictions on the use of restraints in nursing
homes. The federal regulations and many state regu-
lations governing nursing homes require a physician’s
written authorization for the use of restraints. The
policy supporting these regulations is that requiring
physician authorization for restraints should bring to
bear the professional ethic and judgment of the physi-
cian. It is assumed that the physician will value the
well-being of his or her patient more highly than the
administrative routine of the institution. This should
constrain the use of restraints, but only if physicians
themselves do not share the expectations and customs
that have supported the overuse of restraints. Moving
the written authorization from a mere recordkeeping
device toward an improvement in the quality of care
depends in large part on physician attitudes and com-
petency in geriatric care.

The quality of physician participation in the med-
ical care of nursing home residents has been severely
criticized. A recent article in the Journal of the Ameri-
can Medical Association charges that:

... very few [physicians] who do provide care for
substantial numbers of nursing home residents
have received formal training in geriatric
medicine or long-term care. Physician visits are
often brief and superficial, treatable conditions
such as depression and incontinence are frequent-
ly underdiagnosed or misdiagnosed, many drugs
are prescribed for unclear or inappropriate rea-
sons, and psvchotropic drugs are overused and
misused in the absence of any input from mental
health professionals.”

Physicians who do treat patients in nursing homes are
hampered by some of the same constraints as nursing
home administrators, including reimbursement sys-
tems that have not valued the labor intensive alterna-
tives to restraints, such as periodic assessment of
patients by qualified mental health specialists. Cur-
rent medical practice in nursing homes is also limited
by the knowledge-base for treatment of the very elder-
ly.76 Finally, physicians are subject to the same frus-
trations as other caregivers: “[A]n ever-increasing
number of patients . . . are agitated and noisy to the
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point of being antisocial and hard to live with. . . .
The problem is the patients.”?? The assumprion that
physicians will serve effectively as the protectors of
nursing home patients should not be overdrawn.

Effective public regulation is necessary if the atti-
tudes and supports favoring inappropriate restraints
are to be changed and if the men and women current-
ly living in nursing homes are to be free of excessive
restraint. Relying solely on the family, the doctors
and other caregivers to reject restraints is premature
because the supports for the use of restraints are
planted quite deep.

The development of reliable indicators to distin-
guish appropriate and inappropriate uses of restraints
is challenging. This task presents ethical, as well as
medical and legal, issues. It requires a choice among
competing goals of “how best to balance individual
residents’ rights, to guard their dignity, to prevent
unnecessary medical problems, and at the same time
to protect the broader needs of the other residents and
the nursing home community at large.”78 Institution-
al ethics committees in nursing homeés can contribute
significantly to the development of policies on the use
of restraints.”? A structured role for an analysis of the
ethical issues involved in the use of restraints can help
to balance and clarify the now-dominant legal and
regulatory concerns.80

Responses to the Risk of Liability

Although “fear of liability” is a frequent defense for
routine use of restraints, it should not be accepted as
an excuse. The risk of liability should never become
the determining factor in health care decision-making.
The ethical duties of health caregivers to their patients
are superior to a concern for avoiding liability.
Health care is a risky business; risk goes with the ter-
ritory.

Bur it is too cavalier to say simply thart the risk of
liability has to be tolerated as health care providers
respond to a higher calling. When fear of liability
contributes to undesirable behavior, it must be
addressed analytically.

Nursing home administrators should first under-
stand the nature of the risk. The low incidence of
claims filed against nursing homes and the deference
that a number of the reported cases show to the pro-
fessional judgment involved in decisions not to use
restraints should afford providers some measure of
confidence in developing policies that reject the rou-
tine use of restraints. In addition, the sources of the
risk of liability must be examined. The risk of injuries
due to falls, for example, is not eliminated through
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the use of restraints. Restraints may contribute to the
fall or to the severity of the injury suffered. The fact
that a facility had restrained a patient who fell does
not relieve it of liability.8! Finally, the risk of liability
can be better managed. Nursing homes can work
with the families of residents and residents themselves
to assure that these “potential plaintiffs” understand
the limitations and risks of restraints and the benefits
and risks of continued mobility. Nursing homes must
understand their duties in relation to restraints more
precisely. These duties include securing medical
authorization for restraints and providing alternative
means of protecting high-risk residents.

If case law relating to the perceived risk in fact
conflicts with the goal of reducing the inappropriate
use of restraints, change in the way this issue is han-
dled by the courts is required. The context of litiga-
tion over injuries to nursing home residents may be
overly risk-averse in its reflection of assumptions con-
cerning the primary goal of long-term care. Reliance
on common knowledge may elevate risk-aversion over
other goals. Common knowledge on the use of
restraints is suspect for other reasons as well. Empiri-
cal evidence on the use of restraints is counterintu-
itive: they can cause physical injuries and they may
increase agitation.

Public regulation of the use of restraints offers a
new model that views restraints as medical treatment
requiring medical judgment. Enforcement of these
regulations has not been a priority, and the effective-
ness of regulatory restrictions on the use of restraints
must be further evaluated. But even this model
appears to be incomplete: it relies too heavily on
physicians to defy the structural biases supporting
restraints and minimizes the remaining duty of admin-
istrators and nurses to monitor physician behavior
regarding restraints.

The overuse of restraints reflects conflict over the
most fundamental issues in long-term care. It reveals
ambivalence over public expectations for nursing
home care for the elderly. Ambivalence over goals
influences the allocation of resources to achieve those
goals. The hospital model of nursing home care, for
example, assumes staffing patterns that focus on effi-
cient delivery of care in an acute-care setting and that
may not be effective in meeting the multiple needs of
long-term residents of nursing homes, including needs
compromised by the inappropriate use of restraints.
The medical profession does not know enough about
the medical and other needs of elderly people, particu-
larly in long-term care, both as a matter of education
for physicians and as a matter of medical research.

The overuse of restraints is a symptom of inade-
quate models for long-term care, not simply a naive
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reaction to a fear of liability. The fear of liability
should not be used as a scapegoat. The true causes of
excessive use of restraints in nursing homes lie else-
where.
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