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THE NEw COMMON LAW
COURTS, CULTURE, AND THE LOCALIZATION OF THE MODEL PENAL
CoDE

ANDERSWALKER*

ABSTRACT

Few tropes in American law teaching are more fyrmi
entrenched than the criminal law division betweeadkl Penal
Code and common law states. Yet, even a cursoky b current
state codes indicates that this bifurcation is @maed. No state
continues to cling to ancient English common lawr does any
state adhere fully to the Model Penal Code. I, fdmse states
that adopted portions of the Code have since pextlacsubstantial
body of case law — what this article terms “new omm law” —
transforming it. Taking the controversial posititwat criminal law
pedagogy is antiquated, this article proposes acahdipdate,
emphasizing two objectives: 1) the need to stréssimterplay
between individual state cases and codes, and €)néed to
abandon the position that the MPC represents armidvision of
criminal law reform, particularly since that visios itself almost
half a century old.
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THE NEw COMMON LAW
COURTS, CULTURE, AND THE LOCALIZATION OF THE MODEL PENAL
CoDE

ANDERSWALKER*

INTRODUCTION

Few tropes in American law teaching are more firml
entrenched than the criminal law division betweeads! Penal
Code and common law states. Yet, even a cursoky ab current
state codes indicates that this bifurcation is mded. No state
continues to cling to ancient English common lawr does any
state adhere fully to the Model Penal Code. I, fdmse states
that adopted portions of the Code have since pestlacsubstantial
body of case law — what this article terms “new own law” —
transforming it. Taking the controversial posititvat criminal law
pedagogy is antiquated, this article proposes aécahdipdate,
emphasizing two objectives: 1) the need to stréssimterplay
between individual state codes and cases, and &€)néed to
abandon the position that the MPC represents armidvision of
criminal law reform, particularly since that visios itself almost
half a century old.
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would like to thank Joshua Dressler and participantthe 20090hio State
Journal of Criminal Lawsymposium organized around my earlier artidlbe
Anti-Case Method: Herbert Wechsler and the Polltidastory of the Criminal
Law Course,7 OHIO S.J.CRIM. L. 31 (2009). In particular, |1 would like to
thank Lloyd Weinreb, Cynthia Lee, Angela Harris,ugtas Husak, & Robert
Weisberg for collective criticism that sparked thigicle. Credit also goes to
Chad Flanders, Eric Miller, Marcia McCormick, Roggoldman, Jesse Goldner,
Joel Goldstein, and the Saint Louis University L&ahool faculty workshop
series for comments and corrections. Ann Marier&bbr, Edward Reilly, and
Scott Yackey provided helpful research assistance.
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To illustrate, this article will proceed in fouags. Part |
interrogates the myth of the “common law” stategvgimg how
few, if any states continue to abide by judiciallyeated law
heralding from Elizabethan England. Part Il inbgates the myth
of the Model Penal Code state, showing how no stdtpted the
MPC in its entirety nor did any state adopt its masbitious
reforms, making the study of the MPC as a freeelta code
misleading. Part lll looks even closer at so-chIMPC states,
showing how every state that did adopt portionsthef Model
Penal Code has since developed its owaw common law
interpreting it. Part IV examines the theoretigaplications of
looking more closely at the new common law, arguheg it leads
to a more precise pedagogy, as well as a more malpirminded,
culturally-rooted understanding of how the crimitaalv actually
works.

At its core, American criminal law reflects a sedntary
deposit of localized, state-level, majoritarian ifpcd.  While
scholars like William J. Stuntz have derided sudiitips, even
criticizing them as “pathological,” this paper aeguhat they are in
fact an inevitable symptom of democratic rtileTo rail against
them, this piece maintains, is at once anti-dentmcend futile.
Even if the drafting of criminal legislation werarded over to
politically insulated experts, as scholars like M&h Stuntz and
Paul Robinson argue it should be, judges wouldlstihd that law
to conform to majority will, imposing a new commdéaw onto
even the most politically insulated, utilitarianafdes’

Underlying this article’s endorsement of a new omm
law approach to criminal law lies a larger challeng the political
and pedagogical assumptions underlying legal etucgenerally
in the United States. Perhaps foremost among tdeesemptions is
the notion that state and local law is somehow $agsificant, less
interesting, and ultimately less worthy of attentithan national
law.? Put simply, whenever national law can be tauigtis, and
whenever national law cannot be taught — becaus®ees not exist
— then fictional models are usédThough convenient for scholars

! william J. Stuntz,The Pathological Politics of Criminal La&00 McH. L.
REv. 505 (2001).

2 william J. Stuntz,The Pathological Politics of Criminal La®00 McH. L.
REv. 505 (2001); Paul H. Robinson & Michael T. Cahillhe Accelerating
Degradation of American Criminal Codésf, HASTINGSL.J. 633, 640 (2005).
% Russell Covey, “Should We Stop Teaching the Mdtiial Code?” July 25,
2006, prawfsblawg.com; Douglas BermargMODEL PENAL CODE SECOND:
MIGHT FILM SCHOOLSBE IN NEED OF AREMAKE 1 OHIO ST.J.CRIM. L. 163
(2004).

* Russell Covey, “Should We Stop Teaching the Mdtial Code?” July 25,
2006, prawfsblawg.com; Douglas BermargMODEL PENAL CODE SECOND:
MIGHT FILM SCHOOLSBE IN NEED OF AREMAKE 1 OHIO ST. J.CRIM. L. 163
(2004).
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who look down on state law as inferior, such anreggh leads to
imprecision and, this article maintains, a falsesgeof law’s very
nature.

For example, most casebook authors presume théetds
of psychology and utilitarian philosophy are beslites] for
explaining criminal law and guiding criminal lawfoem.®> Implicit
in such an approach, however, is the view that deatic
majorities do not, in fact, know what is best foem. Indeed,
some criminal law scholars have made this pointiexparguing
for the de-politicization of the criminal law-makjprocess.

While criminal law casebooks reinforce the notithrat
electoral majorities are inept, few fields of legahctice rely more
heavily on a lawyer's ability to understand localajority
sentiment than criminal lalv.Whether experts disprove of average
people or not, it is average people who decide dieome of
criminal cases, and consequently it is average Ilpaspo inform
an attorney’s decision to proceed to trial or ateeplea bargaif.
Further, until the moment that criminal law schslaucceed in
overturning democratic government, average peoptairr the
power to change the law through the electoral m®iteRather
than emphasize abstract theory then, law studendsild be
exposed to the methodologies of legal history armgall
anthropology, both of which focus on the ascert@nmand
analysis of local practice, local knowledge, ancalp community

® JOSHUADRESSLER CASES ANDMATERIALS ON CRIMINAL LAw 1-2 (5" ed.
2009); O'NTHIA LEE & ANGELA HARRIS, CRIMINAL LAW: CASES AND
MATERIALS (2005); MARKUS D. DUBBER & MARK G. KELMAN, AMERICAN
CRIMINAL LAW: CASES STATUTES, COMMENTS (2005); RAUL H. ROBINSON,
CRIMINAL LAW: CASE STUDIES AND CONTROVERSIES(2005); &HN KAPLAN,
ROBERTWEISBERG GUYORA BINDER, CRIMINAL LAW: CASES ANDMATERIALS
(5" ed. 2004); REHARD J. BONNIE, ANNE M. COUGHLIN, JOHN C. JEFFRIES JR.
& PETERW. Low, CRIMINAL LAw (2" ed. 2004); LOYD L WEINREB, CRIMINAL
LAW: CASES COMMENTS, QUESTIONS(7" ed. 2003)(GEORGEE. Dix AND M.
MICHAEL SHARLOT, CRIMINAL LAW: CASES ANDMATERIALS (5" ed., 2002);
WAVYNE R.LAFAVE, MODERNCRIMINAL LAW: CASES COMMENTS AND
QuESTIONS (3% ed. 2001).

® William J. Stuntz,The Pathological Politics of Criminal Lai00 McH. L.
REV. 505 (2001); Paul H. Robinson & Michael T. Cahilhe Accelerating
Degradation of American Criminal Codésf, HASTINGSL.J. 633, 640 (2005).
" Paul H. Robinsor\Why Does the Criminal Law Care What the Layperson
Thinks is Just: Coercive Versus Normative Crimet@br86 VIRGINIA L. REV.
1839 (2000).

8 paul H. RobinsoriWhy Does the Criminal Law Care What the Layperson
Thinks is Just: Coercive Versus Normative Crimet@br86 VIRGINIA L. REV.
1839 (2000).

® Paul H. RobinsoriWhy Does the Criminal Law Care What the Layperson
Thinks is Just: Coercive Versus Normative Crimet@bi86 VIRGINIA L. REV.
1839 (2000).



norms® Unless criminal law scholars accept the relevaricrich
methodologies to the explication of their fieldwlatudents will
find themselves increasingly deprived of even a idhas
understanding of how judicial opinions and legisktactions
operate together to construct and reconstruct sahaffenses.

|. THEMYTH OF THECOMMON LAW STATE

One of the most pervasive shibboleths of American
criminal law courses is the common law stdteCriminal law
casebooks, hornbooks, and even commercial outiihegree that
while some states can best be characterized as|Vedal Code
states, others are best designated common?lavet, few agree on
what precisely this means. According to criminav|scholar
Joshua Dressler, for example, common law stateginaily
followed judge-made crimes deriving from Engldid. Yet,
Dressler argues, “most states, often by statutee habolished
common law crimes,” meaning that even in so-catieehmon law
states, “the legislature is the pre-eminent lawmgkdody in the

10 See, e.gHenry M. Hart, Jr.The Aims of the Criminal Lawin JOSHUA
DRESSLER CASES AND MATERIALS ON CRIMINAL LAaw 1-2 (8" ed. 2009);
CYNTHIA LEE & ANGELA HARRIS, CRIMINAL LAW: CASES AND MATERIALS
(2005); MarkUS D. DUBBER & MARK G. KELMAN, AMERICAN CRIMINAL LAW:
CASES STATUTES, COMMENTS (2005); RUL H. ROBINSON, CRIMINAL LAW:
CASE STUDIES AND CONTROVERSIES(2005); dHN KAPLAN, ROBERTWEISBERG
GUYORA BINDER, CRIMINAL LAW: CASES AND MATERIALS (5" ed. 2004);
RICHARD J. BONNIE, ANNE M. COUGHLIN, JOHN C. JEFFRIES JR. & PETERW.
Low, CRIMINAL Law (2" ed. 2004); LOYD L WEINREB, CRIMINAL LAw:
CASES COMMENTS, QUESTIONS (7" ed. 2003)GEORGEE. Dix AND M. MICHAEL
SHARLOT, CRIMINAL LAW: CASES AND MATERIALS (5" ed., 2002); MYNE R.
LAFAVE, MODERN CRIMINAL LAw: CASES COMMENTS AND QUEST|ONS(3rd ed.
2001); FONALD N. BOYCE, DONALD A. DRIPPS AND ROLLIN M. PERKINS,
CRIMINAL LAW AND PROCEDURE(9" ed. 2004).

' See, e.g.,STEVEN L. EMANUEL, CRIMINAL Law (5" ed. 2003) (noting
distinctions between common law and Model PenaleCsidtes on the topics of
mistake, proximate cause, duress, necessity, atteropnspiracy, and
accomplice liability); WAYNE R. LAFAVE, PRINCIPLES OFCRIMINAL LAW 66 (2
ed. 2010); dSHUA DRESSLER UNDERSTANDING CRIMINAL Law 31 (3¢ ed.
2001) (considering in detail both the common law #re Model Penal Code).

12 See, e.g.,STEVEN L. EMANUEL, CRIMINAL LAaw (5" ed. 2003) (noting
distinctions between common law and Model PenaleCsidtes on the topics of
mistake, proximate cause, duress, necessity, atteropnspiracy, and
accomplice liability); WAYNE R. LAFAVE, PRINCIPLES OFCRIMINAL LAwW 66 (2
ed. 2010); 3SHUA DRESSLER UNDERSTANDING CRIMINAL LAaw 31 (3¢ ed.
2001) (considering in detail both the common law #re Model Penal Code).

13 JosHUA DRESSLER UNDERSTANDING CRIMINAL Law 27 (3% ed. 2001) (noting
that pursuant to English common law “the definif@f crimes and the rules of
criminal responsibility were promulgated by cougther than by Parliament.”)



realm of criminal law,” and that courts do not am@te law so
much as interpret {t

If legislatures are the “pre-eminent” lawmakingdlss in
America, why bother with the fiction of the comm&aw state?
According to some, even though all states boastnairal code,
some have nevertheless “retained” respect for tieeeat common
law, particularly in cases where common law crings not
mentioned in state codéslf a state has a “reception” statute, in
other words, then prosecutors can successfullygehdefendants
with crimes that are not enumerated in their ssateriminal
statutes so long as those crimes are mentionedlack&one’s
Commentariesor relate to “an English case directly on point
decided before 1607

How often does this happen? According to Joshua
Dressler, such prosecutions are “rare.”Criminal law scholar
Wayne R. LaFave agrees, noting that prosecutionscdaamon
law crimes are not only few and far between, bwehi@nded to
involve idiosyncratic, nineteenth century-styleeni$es, including
for example “being a common scold,” “maliciouslyllikig a
horse,” and “burning a body in a cellar furnat®.”

Given their rarity, do reception statutes warrahe
attention of first year criminal law students, wldask it is to gain
an introduction to the most important aspects efdhminal law?
Probably not, particularly since the vast majonfystates reject
them. However, there remains one more reason wigy t
pedagogical trope of the common law state may .exstcording
to Joshua Dressler, some states have rejectedtiitsfatutes but
still “codified the common law felonies,” meanindgpat they
employ common law terms to explicate their crimisttutes?
Hence, it is important to retain some memory of dcbenmon law,
presumably so that one can understand the lawosetstates that
codified the common law.

Is this really true? As this section will demoagt, most
crimes enumerated in American state codes, indudilassic
common law crimes like murder, possess just as many
distinguishing American characteristics as Engtisks, rendering
arguments that American students need to underssauient
English common law nonsensical. Indeed, this seqpiosits that
the only unifying factor shared by so-called comnfen states is

14 JosHUA DRESSLER UNDERSTANDING CRIMINAL LAw 28 (39 ed. 2001).

> WAYNE R. LAFAVE, PRINCIPLES OFCRIMINAL LAW 66 (2" ed. 2010) (noting
that some states continue to accept the ancienoontaw of England “either
by an express ‘reception statute’ or without thrieafiany statute.”)

®WAYNE R.LAFAVE, PRINCIPLES OFCRIMINAL LAW 66 (2" ed. 2010).

17 JosHUA DRESSLER UNDERSTANDING CRIMINAL LAw 28 (39 ed. 2001).

8 WAYNE R.LAFAVE, PRINCIPLES OFCRIMINAL LAW 67 (2 ed. 2010)

19 JosHuUA DRESSLER UNDERSTANDING CRIMINAL LAw 28 (3% ed. 2001).



not whether they preserved retention statutes dlified the
common law, but that they rejected the MPC. Culyeronly
fifteen states in the union refused to incorpogatg portion of the
Model Penal Code into their statutory criminal lamaking all but
one of them, by default, “common law stat€%.”Included are
California, Idaho, Maryland, Massachusetts, Michiga
Mississippi, Nevada, North Carolina, Oklahoma, Rhdsdland,
South Carolina, Vermont, West Virginia, Wyoming, dan
Louisiana®® The last state, Louisiana, derives its code direc
from French civil law, meaning that it is perhagstdescribed as
an indigenous, non-MPC code state than a commorstiae’
Perhaps ironically, the remaining fourteen statkat
rejected the MPC are all perhaps better descrilsethdigenous
code states than common law states. To illustiate,helpful to
look at how those fourteen states that did not attepMPC treat
homicide?® Under English common law, murder was not divided
into degrees, but rather included simple distimgidbetween
intentional killings done with “malice aforethought and
unintentional killings, or manslaught&r. Yet, out of the fifteen

% For a compilation of states that adopted the Mddsial Code, see Dannye
Holley, The Influence of the Model Penal Code’s Culpabifgovisions on
State Legislatures: A Study of Lost Opportunitiegluding Abolishing the
Mistake of Fact Doctrine27 Sv. U. L. REV. 229 n. 2 (1997).
% For a compilation of states that adopted the Mdtsial Code, see Dannye
Holley, The Influence of the Model Penal Code’s Culpabifgovisions on
State Legislatures: A Study of Lost Opportunitiegluding Abolishing the
Iz\élistake of Fact Doctrine27 Swv. U. L. REv. 229 n. 2 (1997).

Id.
% Under English common law, murder originally apglte both intentional and
unintentional killings. In the 1820s, however, IRament enacted a statute
carving out an exception to murder for cases widefendants claimed benefit
of clergy, creating the statutory lesser-includéférse of manslaughter.odN
H. LANGBEIN, RENEE LETTOW LERNER BRUCE P. SMITH, HISTORY OF THE
COMMON LAW: THE DEVELOPMENT OFANGLO-AMERICAN LEGAL INSTITUTIONS
620 (2009). (Describing 9 Geo. IV c. 31, s.9).LMAM BLACKSTONE,
COMMENTARIES ON THELAWS OF ENGLAND OF PUBLIC WRONGS 216 (Malcom
Kerr, ed., 1962). While law professors may say #dtish statutes should be
considered part of the British common law becalsy tome from England,
this confuses the notion of what precisely, the wmm law is. Is it judge-made
or is it English? Casebook authors maintain thatis judge-made, but in many
cases it was not. This means that it is probablyeb to think of it simply as
English law. Yet, if it is simply English law, thavhy not distinguish between
English law — statutory and judge-made — and Anmaeriaw? Of course, to
concede that there may have been an American @irdw that preceded the
Model Penal Code would undermine the assumptiomliéih in American
casebooks, that pre-MPC law was an archaic renofahe eighteenth century,
much in need of an overhaul. However, core aspafctsmerican “common
law” regimes are decidedly American innovationsthwiittle antecedent in
either English law or judge-made law.
* WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND OF
PusLIC WRONGS216 (Malcom Kerr, ed., 1962). Incidentally, thetbry of the



states that rejected the Model Penal Code, onlyesiploy the
English common law term “malice aforethougfit.”

Of those states that continue to employ malice
aforethought, all but one (South Carolina), divide offense into
first and second degrees, something the Englismummlaw did
not do, and subsequently rely on uniquely Ameritzarguage to
ascertain what, precisely, constitutes muffefhe most common
language cited comes from Pennsylvania, which dividhurder
and manslaughter into degrees in 1794, declariagahy killing
done in a “willful, deliberate, or premeditated” nmeer warranted
classification as murder in the first degfée.

While criminal law casebooks and hornbooks condbde
Pennsylvania has influenced many American staltey, tontinue
to cling to the common law divide, omitting any aission of
additional non-judge made criteria that so-callemnmon law
states use to determine what precisely constitites degree
murder?® For example, Rhode Island declares that “[t]hawful

crime of murder in England raises questions abbetextent to which even
English “common law” was court-generated. Prioithte reign of Edward llI,
for example, murder in England focused primarilytbe killing of Danes by
English natives, a crime for which entire commusticould be punished.
Edward changed this policy by statute, introducthg current definition of
killing by “malice aforethought.” W.LIAM BLACKSTONE, COMMENTARIES ON
THE LAWS OFENGLAND OF PuBLIC WRONGS217 (Malcom Kerr, ed., 1962).

% The six states are California, Rhode Island, Naya®klahoma,
Massachusetts, and South Carolina. Californiaadlgtincorporated malice
aforethought after it adopted New York’s Penal Codé872. SeeSanford H.
Kadish, The Model Penal Code’s Historical Antecedet®RJUTGERSL.J. 521,
537 (1988). Wyoming uses its own language, comgbirtine Pennsylvania
models premeditation with the English common lamalice aforethought: 6-2-
101. Murder in the first degree; penalty.(a) Were purposely and with
premeditated malice, or in the perpetration of,attempt to perpetrate, any
sexual assault, sexual abuse of a minor, arsorhergb burglary, escape,
resisting arrest, kidnapping or abuse of a childeurthe age of sixteen (16)
years, kills any human being is guilty of murdethe first degree.

% The only state that does not divide murder intetfand second degrees is
South Carolina. S.@ODE ANN. §16-3-10 (2009).

2" Edwin R. KeedyHistory of the Pennsylvania Statute Creating Degreé
Murder97 U.PA. L. REv. 759, 771-72 (1949).

8 See, €.gJOSHUA DRESSLER UNDERSTANDING CRIMINAL LAW 503-04, 508-11
(2001) JOSHUA DRESSLER CASES AND MATERIALS ON CRIMINAL LAw 1-2 (8"
ed. 2009); @NTHIA LEE & ANGELA HARRIS, CRIMINAL LAwW: CASES AND
MATERIALS (2005); MARKUS D. DUBBER & MARK G. KELMAN, AMERICAN
CRIMINAL LAw: CASES STATUTES, COMMENTS (2005); RuUL H. ROBINSON,
CRIMINAL LAw: CASE STUDIES AND CONTROVERSIES (2005); dHN KAPLAN,
ROBERT WEISBERG GUYORA BINDER, CRIMINAL LAW: CASES AND MATERIALS
(5" ed. 2004); REHARD J. BONNIE, ANNE M. COUGHLIN, JOHN C. JEFFRIES JR.
& PETERW. Low, CRIMINAL LAW (2" ed. 2004); LOYD L WEINREB, CRIMINAL
LAW: CASES, COMMENTS, QUESTIONS (7" ed. 2003);GEORGEE. Dix AND M.
MICHAEL SHARLOT, CRIMINAL LAW: CASES AND MATERIALS (5" ed., 2002);



killing of a human being with malice aforethoughktmurder,” a
nod to English common law, but then goes on tardjsish first
degree murder by including instances where a gillsncommitted
“against any law enforcement officer in the perfarmoe of his or
her duty or committed against an assistant attomeyeral or
special assistant attorney general in the perfoceant his or her
duty.”® This last provision, protecting prosecutors aotlce, is
neither a product of the Pennsylvania model nor Emglish
common law, but is a unique consequence of theslgie and
political history of Rhode Island.

Nevada is similar. Even while clinging to malice
aforethought for murder generally, Nevada distisbas first
degree murder by limiting it to cases where thdingl is
“[clommitted in the perpetration or attempted pdéraon of
sexual assault, kidnapping, arson, robbery, bwglavasion of
the home, sexual abuse of a child, sexual molestaif a child
under the age of 14 years, child abuse or abusa older person
or vulnerable persor®® While many of the above fall under the
doctrine of felony murder, this does not necesganiéan that they
therefore derive from the common law of Englandndeled,
criminal law scholar Guyora Binder has shown tleériy murder
does not in fact derive from England at all, megrimat it is just
as much an American doctrine as a British 8ne.Further,
Nevada’s additional provisions for first degree darr are also
American. For example, first degree murder inctukidings that
take place “on the property of a public or privathool, at an
activity sponsored by a public or private schoobora school bus
while the bus was engaged in its official dutiesg aot English
either®? Such attendant circumstances are not produdenglish
common law, forged in an era long before childreder buses to
school — but unique circumstances in Nevada.

Similarly unique circumstances rear their headstimer
states as well. In Massachusetts, for exampley kdling done
with “deliberately premeditated malice aforethotight an odd
combination of the Pennsylvania and common lawndeins — is
first degree murder, as well as any killing comedtt“with
extreme atrocity or cruelty’® In Oklahoma, first degree murder
includes any killing done with malice aforethougist well as any

WAYNE R. LAFAVE, MODERN CRIMINAL LAwW: CASES COMMENTS AND
QUESTIONS (3 ed. 2001).

2R.1. GEN. LAws § 11-23-1 (2009).

39 NEV. REV. STAT. §200.030 (2009).

31 Guyora Binder,The Origins of the American Felony Murder Ruly]
STANFORD L. Rev. 59 (2004) (recovering the American origins of fetony
murder rule).

2 NEv. REV. STAT. §200.030

33 Mass. GEN. LAWS. Ch.265 § 1 (2009).



kiling done in conjunction with child abuse, a teularly
despicable crime for which a different mens reantex used: “the
willful or malicious injuring, torturing, maiming rousing of
unreasonable force” on a childl.

California also distinguishes between first andosel
degree murder by attendant circumstances, includimgther
killing was done “by means of discharging a firedrom a motor
vehicle, intentionally at another person outsidehef vehicle with
the intent to inflict death® This statute was enacted in 1993 after
a string of drive-by shootings in Los Angeles dgrthe late 1980s
and early 19908 Republican Governor Pete Wilson supported
the law, and even gang-members themselves attertpptdp the
practice’” Only a few months after the statute’s enactmtant,
example, two hundred members of Los Angeles arearrimg
gangs” called for a stop to drive-by shootings, safreatening
shooters with retribution in prisdfi. The Mexican Mafia, known
simply as “La EME” or “the letter M,” “ordered theands of
Latino gang members to halt drive-by shootings"tlie Los
Angeles ared’

Though California’s drive-by statute reflects artigalar
aspect of local culture in Los Angeles, criminalvlgaasebooks
continue to portray California as a common law estatnplying
that it somehow continues to adhere to English commaw. On
the contrary, however, California’s clear allusittngang-related
violence represents the kind of unique circumstartbat
distinguishes American from English law. To teilidents that
murder in each of these states is based simplynoiert English
notions of malice aforethought is wrong.

Despite malice aforethought’'s continued presenne i
American casebooks, most so-called common law sstdte not
employ the term at all, making its pedagogical vatee even
more questionable. To take just a few exampleshddalso
presumably a common law state, incorporated thenf3#rania
model but, unlike California, rejected the term ical

3 OKLA. STAT. §21-701.7 (2009).

3 CaL. PEN. CODE §189 (2009).

% 3 Killed, 6 Injured in 2 Drive-By Shootings,A. TIMES, April 8, 1993;Drive-
By Shootings Raise Police Alarnh,.A. TiMES, July 23, 1990;Drive-By
Shootings in 2 Cities Leave 3 Men Wounded. TIMES, June 11, 1989;
Woman Killed and 6 Injured in Drive-By ShootingsA. TIMES, July 11, 1988;
Drive-by Shootings Wound 4, Including 2 Young CGhildL.A. TIMES, May 26,
1988.

37 |ssue: Drive-By Shooting$,0s ANGELES TIMES, Aug. 22, 1993Santa Ana
Gang Members Step Outside Turf, Call for Pe&cA, TIMES, Oct. 2, 1993.

% santa Ana Gang Members Step Outside Turf, CalPéarce L.A. TIMES, Oct.
2,1993.

% santa Ana Gang Members Step Outside Turf, CaPéarce L.A. TIMES, Oct.
2,1993.
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aforethought, adding instead a series of its ownnsneea
components, including murder done with the “intett™execute
vengeance,” “extort something from the victim,” “satisfy some
sadistic inclination,” none of which appeared ire tlEnglish
common law’® Vermont, another common law state, also rejected
malice aforethought, but included none of the aoldétl mens rea
requirements that emerged in California or Idahmpy relying
on “willful, premeditated, and deliberate killing" Mississippi
drafted first degree murder to include killing “clowith deliberate
design,” a unique rendition of the Pennsylvania ei$d In
Vermont and Michigan, murder must be committed Veyful,
deliberate and premeditated killing, again direakes on the
Pennsylvania modéf

While the tired pedagogical technique of using iceal
aforethought as a foil for the MPC only appliesto states — and
therefore should be brought to an end — defendettseocommon
law fiction will invariably mention South Carolinghe only state
that does not divide murder into degrees, as adivif lonely,
embodiment of England’'s legacy. Yet, even Southolta
includes within its definition of murder uniquely nferican
language, including “[K]illing by stabbing or thtusy,” a capital
crime applicable to instances where the victim “has then any
weapon drawn” or “has not then first stricken” defendant? Of
course, there is a statutory exception for anyohe wappens to
cause death while “chastising or correcting hidd¢hirendering
the stabbing manslaught®r.

Is murder the only area where so-called “common la
states” depart significantly from the ancient Esiglcommon law?
No. While most criminal law casebooks recognize the
Pennsylvania innovation when it comes to murdeey thail to
discuss similar grading schemes, all uniquely Aoaerj that apply
to other offense® For example, American states developed
grading schemes for most violent felonies, not justder, in the
nineteenth century. By 1857, for example, the N¥wark

40 IDAHO STATUTES, TITLE 18: CRIMES AND PUNISHMENTS, CHAPTER 40
HoMICIDE, §14-4003.

*LV/T. STAT. ANN. tit. 13 §2301 (2009).

2 Miss. Code Ann. § 97-3-19(1) (Rev. 2000).

3 13 VERMONT STAT. ANN. §2301 (2009); MH. Comp. LAWS §750.316
(2009).

#4'3.C.CoDE ANN. §16-3-30 (2009).

%53.C.CODE ANN. §16-3-30 (2009).

6 JosHUA DRESSLER CASES AND MATERIALS ON CRIMINAL LAaw 236 (8" ed.
2009).
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legislature had graded the offenses of burglaggrarand robbery,
substantially transforming the common law definisaf each’

Interestingly, Pennsylvania did not grade its emlnon-
homicide felonies until after New York, while Newolk did not
grade murder until 1860, over half a century aRennsylvanié®
Therefore, to say that New York followed the Peitwesyia model
would not be entirely correct, since it gradedwislent felonies
prior to the Quaker state. In fact, as regardsniek other than
murder, it would probably be more correct to sat thennsylvania
followed New York, for by the time that New Yorkdhgraded its
felonies, Pennsylvania still only graded murtferlust as there was
a Pennsylvania model for murder, in other wordstosowas there
arguably a separate, New York model for burglamgoa, and
robbery, one that so-called common law states ladiviended to
follow.

Other crimes also reflect the failure of so-calEmmmon
law states to follow English common law, statutoape perhaps
foremost among therf. Inspired by a 1576 statute enacted in
Elizabethan England, for example, North Carolin@atdshed the
age of consent for statutory rape at 10 in 1869By 1917,
however, North Carolina raised this age to 12,dasing it again
to 16 in 1923? Rather than a faithful representation of ancient
English common law, in other words, the Tarheekeésaage of
consent reflected insecurities about teenage behawmediately
after World War 1, the height of the jazz afe.

Even states that did not adopt the MPC — whatlachoall
common law states — participated in the proces®dification and
transformatiorn* Massachusetts provides an example. By 1857,

*" FRANCIS WHARTON, A TREATISE ON THE CRIMINAL LAW OF THE UNITED
STATES COMPRISING A GENERAL VIEW OF THE CRIMINAL JURISPRUDENCE OF
THE COMMON AND CIVIL LAW AND A DIGEST OF THEPENAL STATUTES OF THE
GENERAL GOVERNMENT, AND OF MASSACHUSETTS NEW  YORK,
PENNSYLVANIA, VIRGINIA, AND OHIO 682-683, 706-707, 716-717”(ed. 1857).
8 \Wechsler Codification, 1445.

9 FRANCIS WHARTON, A TREATISE ON THE CRIMINAL LAW OF THE UNITED
STATES COMPRISING A GENERAL VIEW OF THE CRIMINAL JURISPRUDENCE OF
THE COMMON AND CIVIL LAW AND A DIGEST OF THEPENAL STATUTES OF THE
GENERAL GOVERNMENT, AND OF MASSACHUSETTS NEW  YORK,
PENNSYLVANIA, VIRGINIA, AND OHIO 682-683, 706-707, 716-717"(4d. 1857).
%0 Leigh B. Bienenpefining Incest92 Nw. U. L. REV. 1547, n. 155 (1998):

* Leigh B. Bienenpefining Incest92 Nw. U. L. REv. 1547, n. 155 (1998).
*2|_eigh B. Bienenpefining Incest92 Nw. U. L. REv. 1547, n. 155 (1998).

%3 eigh B. Bienenpefining Incest92 Nw. U. L. REv. 1547, n. 155 (1998).

> States that did not adopt any portion of the MP@nd therefore became
known as common law states — include Californiaahtyl Maryland,
Massachusetts, Michigan, Mississippi, Nevada, Nd@rolina, Oklahoma,
Rhode Island, South Carolina, Vermont, West Vimginiand Wyoming.
Louisiana did not adopt the MPC but is widely retiagd as a French civil law
state, not an English common law state.
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Massachusetts had codified the crime of kidnapgognclude
“forcibly carrying” persons against their will “owff the state” and,
also, “secretly confining or imprisoning” any pemsdagainst
[their] will.”®° This latter portion, the act of confining, hadt no
been considered by English common law to have kerapping,
but false imprisonmenf. ~Why Massachusetts decided to
incorporate false imprisonment into its statutekmmapping is not
clear, though the innovation caught on in other mmm law states
like Idaho, which includes in its statute anyoneowhonfines” a
victim “secretly,” even as it follows the non-commtaw practice
of grading®’

Perhaps because American kidnapping confuses the
English common law concept of false imprisonmentjsi not
discussed at length in criminal law casebooks. , ¥eén crimes
that are mentioned in criminal law casebooks haenlaltered in
common law states. To take another example, Noattolina, one
of the states commonly cited as a common law ssagajficantly
altered the English common law definition of raperbfusing to
require that victims forcibly resist their attackerin cases where
victims suffered from “fear, fright, or coercionfioted North
Carolina’s Supreme Court in 1946, a showing of @ctarce by
the defendant was not necessary.

Keeping the above examples in mind, why do criinliga
professors, and criminal law casebooks, persi#tarfiction of the
common law staté? Part of the story lies in the politics of legal
pedagogy. Prior to 1940, criminal law casebookssisted — as
their names suggest — almost entirely of casesioWeed criminal
law teachers like Chicago Professor Joseph HenateBacluded
anywhere from six to nine cases per topic in tle@isebooks,
occluding any mention of law review articles, pbiphical

5 FRANCIS WHARTON, A TREATISE ON THE CRIMINAL LAW OF THE UNITED
STATES COMPRISING A GENERAL VIEW OF THE CRIMINAL JURISPRUDENCE OF
THE COMMON AND CIVIL LAW AND A DIGEST OF THEPENAL STATUTES OF THE
GENERAL GOVERNMENT, AND OF MASSACHUSETTS NEW  YORK,
PENNSYLVANIA, VIRGINIA, AND OHIO 596 (4" ed. 1857).

% WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND OF
PusLIC WRONGS216 (Malcom Kerr, ed. Boston: Beacon Press, 1962).

" IDAHO STATUTES, TITLE 18: CRIMES AND PUNISHMENTS, CHAPTER 45
KIDNAPPING, §18-4501.

%8 State v. Thompsod0 S.E.2d 470. Despite the divergence betweerabed
common law states and the ancient common law ofaBdg scholars may still
argue that certain American states still recogttizecommon law of England as
a formal matter, and even allow for punishment of-codified, common law
crimes. Rhode Island is an example.

% See, e.g. @SHUA DRESSLER CASES& MATERIALS ON CRIMINAL LAw 4 (5"
ed. 2009); Wayne R. Lafave, Criminal Law'(&d., 2010);
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treatises, or sociological studi®sThis meant that before a student
covered a subject, say provocation or self-defesise,— or more
likely he — walked through at least six factual ren@s, and six
legal conclusions, from which said student coukehtkynthesize a
formal legal rulé

Beginning in the 1930s, a young Columbia law psete
named Herbert Wechsler began to change®thi€onvinced that
Beale’s case method tended to produce overly coatee,
narrow-minded attorneys, Wechsler worked with aleague,
Jerome Michael, to produce a new kind of crimiaV kcasebook,
one that dramatically reduced the number of cagetests had to
read, substituting in their place bits of law reviearticles,
paragraphs from major philosophical treatises, amatistical
studies>®

To Wechsler's mind, substituting outside materiéds
cases promised to change the way that studentgtihabout law.
Rather than learning to revere legal opinions, esttsl would,
Wechsler hoped, come to criticize th&m.Regularly, Wechsler
included notes that prompted students to questennbrmative
basis of judicial opinions, at times even mockindi¢ial deference
to precedent and English common [&w. Though such an
iconoclastic approach risked leaving students c®du and
arguably even unprepared for the criminal bar, VEkEehdid not
particularly care whether his students entered inairpractice or
not. In fact, the administration at Columbia jand&im in
discouraging students from becoming criminal lawyepartly
because the field tended to be low-paying, but dlscause
defense attorneys tended to be associated wittritinénal element
and prosecutors tended to become politically comjsed®®

Enter the modern criminal law casebook. Seizimg a
opportunity to nudge criminal law away from prdotiters and
towards future “legislators” Wechsler published haok in 1940
to widespread acclaim, dramatically — perhaps dvagically —

80 JoSEPHHENRY BEALE, JR. A SELECTION OFCASES ANDOTHER AUTHORITIES
UPONCRIMINAL LAW (1894).

51 JoSEPHHENRY BEALE, JR. A SELECTION OFCASES ANDOTHER AUTHORITIES
UPONCRIMINAL LAW (1894).

52 Anders WalkerThe Anti-Case Method: Herbert Wechsler and thetieali
History of the Criminal Law Cours, OHi10 ST. J.CRIM. L. 217 (2009).

3 Anders WalkerThe Anti-Case Method: Herbert Wechsler and thetieali
History of the Criminal Law Cours&, OH10 ST. J.CRIM. L. 217 (2009).

4 Anders WalkerThe Anti-Case Method: Herbert Wechsler and thetieali
History of the Criminal Law Cours&, OH10 ST. J.CRIM. L. 217 (2009).

5 Anders WalkerThe Anti-Case Method: Herbert Wechsler and thetieali
History of the Criminal Law Cours&, OH10 ST. J.CRIM. L. 217 (2009).

% Anders WalkerThe Anti-Case Method: Herbert Wechsler and thetieali
History of the Criminal Law Coursé, OHi10 ST. J.CRIM. L. 217 (2009).
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influencing an entire generation of law studéfts.Foremost
among such students was a young Navy veteran n&aefbrd
Kadish who took Wechsler’'s criminal law course 846 and,
inspired by Wechsler’s law and society approacan ttvent on to
produce his own, iconic, Wechsler-inspired text 862°°

Why are Kadish and Wechsler relevant to undergtgnd
the division between “common law” and “Model Pertadde”
states? From 1952 to 1962 Herbert Wechsler sengdhe
Reporter for the American Law Institute’s Model BerCode
project, overseeing the creation of the code, aymrtion that
younger scholars like Kadish reverently emphasizedtheir
casebookd? Completed in 1962, the MPC introduced a series of
revisions to criminal law definitions that, preswtha had
themselves come directly from the ancient commow Iaf
England. In fact, the Model Penal CodeGommentaries
repeatedly referenced the “Common-Law Background®’ o
American criminal law, using it as a foil for th@niovations
introduced by the MPE To anyone unfamiliar with the statutory
nuance of American criminal codes, the MRZbmmentaries
themselves made it logical to distinguish betwedPQvstates and
common law states, a divide that scholars like EKladmported
into their casebooks. Though much of that law isedf codified,
Kadish chose to refer to states that either didadoipt the Model
Penal Code, or had yet to adopt it as “common lawiot code
states’!

[I. THEMYTH OF THEM ODEL PENAL CODE STATE

While thirty-four states adopted portions of theodél
Penal Code, no state adopted all df itEven states that adopted
much of it — New York, lllinois, and Missouri allxamples —

87 Anders WalkerThe Anti-Case Method: Herbert Wechsler and thetieali
History of the Criminal Law Cours, OHi10 ST. J.CRIM. L. 217 (2009).

% Anders WalkerThe Anti-Case Method: Herbert Wechsler and thetieali
History of the Criminal Law Cours, OH10 ST. J.CRIM. L. 217 (2009).

% Anders WalkerThe Anti-Case Method: Herbert Wechsler and thetieali
History of the Criminal Law Cours, OHi10 ST. J.CRIM. L. 217 (2009).

O See e.g AMERICAN LAW INSTITUTE, MODEL PENAL CODE AND
COMMENTARIES 13, 44, (1980).

" sanford H. Kadish;The Model Penal Code’s Historical Antecedefi®
RUTGERSL.J. 521, 537 (1988).

2 For a compilation of states that adopted the Mdtsial Code, see Dannye
Holley, The Influence of the Model Penal Code’s Culpabifgovisions on
State Legislatures: A Study of Lost Opportunitiegluding Abolishing the
Mistake of Fact Doctrine27 Sv. U. L. REV. 229 n. 2 (1997).
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tended to amend MPC definitions with new legiskafid Why? A
brief look at the archaeology of state codes ind&ahat those
portions of the MPC which challenged local, cultwa@ues tended
to fail, while those sections that simply reitecatehat many
people already felt, tended to succeed, rendeoncpled “MPC”
states hybrid regimes that enjoyed some of the mode
innovations provided by the MPC, yet retained didtve aspects
of older, more local lav(/’

To illustrate, one of the MPC’s most-heralded nef® was
a recommendation that inchoate offenses, conspiedtgmpt, and
S0 on, be punished just as harshly as completedsdt, a rule that
coincided nicely with the instrumentalist view thadividuals who
attempted to commit crimes were just as dangersuadividuals
who completed crimeS. Yet, no state adopted the rule, indicating
that voters were simply not willing to jettison ditonal notions
that individuals who completed crimes were mordtgthan those
who did not’® Similarly, no states adopted the MPC'’s eliminatio
of the overt act requirement in conspiracies crelslgeas first or
second degree offens®s. Traditionally, conspiracy required an
agreement to commit a crime and an overt act ithémance of that
crime’® However, in an attempt to ramp up controls faufe

3 See, e.g.Paul H. Robinson & Michael T. CahillThe Accelerating
Degradation of American Criminal Codes6 HASTINGS L.J. 633, 640 (2005)
(describing legislative amendments to lllinois’séminal code that undermined
MPC definitions).
" Of course, that MPC states actually possess angelaf old statutory
language raises questions about the legitimacy esigdating certain states
“MPC states” to begin with, particularly since thogortions of the MPC that
were rejected tended to leave significant areatawf up to prior definition,
making the states hybrid regimes, at best.
S MARKUS D. DUBBER, THE MODEL PENAL CODE (2004).
8 Paul H. Robinson & Markus D. Dubbdte American Model Penal Code: A
Brief Overviewl0 New CRIM. L. Rev. 319, 320 (2007).
" See, e.gAla. Code § 13A-4-3 (year). (statute requires baet); Alaska. Stat.
§ 11.31.120 (year). (statute requires overt aaty.ARev. Stat. § 13-1003 (year).
(statute requires overt act); Ark. Code Ann. § 863- (year); Co. Rev. Stat. §
18-2-201 (year) (statute requires overt act) (satequires overt act); Conn.
Gen. Stat. of Connecticut (year). (statute requorest act); Del. Code Ann. §
513 (year). (statute requires overt act); Fla..$tat77.04 (year). (statute
requires overt act); Ga. Code Ann. § 16-4-8 (ydatatute requires overt act);
Haw. Rev. Stat. § 705-520 (year). (statute requikest act); ILCS § Ch. 720, §
5/8-2 (year). (statute requires overt act); Indd€§ 35-41-5-2 (year). (statute
requires overt act); lowa Code § 706.1 (year)tgtarequires overt act); K.S A
§ 21-3302 (year). (statute requires overt act); Rgv. Statutes Annotated §
506.040 (year). (statute requires overt act); M.R&151 (year). (statute
requires overt act); Minn. Statutes § 609.175 (ydatatute requires overt act);
Mo. Revised Statutes § 564.016 (year). (statuteires|overt act); Mo. Revised
Statutes § 564.016 (year). (statute requires @eat)t Mont. Code Annotated §
%5_4_102 (year). (statute requires overt act).

Id.
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dangerousness, the MPC eliminated the overt actirssgent for
serious crimes, transforming the offense into awellran exercise
in thought control? While some scholars praised this ultra-
aggressive approach, all thirty-four states thatpéetl portions of
the MPC balked® Even New York and lllinois, both of whom
suffered longstanding problems with organized criregected the
MPC approach and held that an overt act need beeprior every
grade of conspiracy, even the most serfBus.

How can such digressions be rationalized? Onelylik
explanation is that state legislators felt the M&@inovations
outstripped popular notions of how certain crimésowd be
punished. In the case of inchoate crimes like pmasy and
attempt, for example, the MPC may simply have apgzkdoo
harsh. Though the MPC'’s position was logically ¢stent with an
emphasis on controlling dangerousness, its elavabio mental
state above conduct appeared too much for legisldtoaccept,
even for conspiracies that involved organized crime

Conversely, when crimes involved children, the lgub
seemed more eager for punishment than the MP@.rémarkable
continuation of its emphasis on mental state, fwangle, the
Model Penal Code allowed adults guilty of sleepmtih minors to
escape strict liability unless the child was terargeold or
younger?> Unwilling to provide sex offenders such reliell, 24
MPC states rejected the Code’s statutory rape siani® As we

9 Comment 5MODEL PENAL CODE §5.03(5).

8 See, e.gAla. Code § 13A-4-3 (year). (statute requires baet); Alaska. Stat.

§ 11.31.120 (year). (statute requires overt aaty.ARev. Stat. § 13-1003 (year).
(statute requires overt act); Ark. Code Ann. § 863- (year); Co. Rev. Stat. §
18-2-201 (year) (statute requires overt act) (satequires overt act); Conn.
Gen. Stat. of Connecticut (year). (statute requorest act); Del. Code Ann. 8§
513 (year). (statute requires overt act); Fla..$t&t77.04 (year). (statute
requires overt act); Ga. Code Ann. § 16-4-8 (ygatatute requires overt act);
Haw. Rev. Stat. § 705-520 (year). (statute requirest act); ILCS § Ch. 720, §
5/8-2 (year). (statute requires overt act); Indd€g 35-41-5-2 (year). (statute
requires overt act); lowa Code § 706.1 (year)tgtarequires overt act); K.S A
§ 21-3302 (year). (statute requires overt act); Rgv. Statutes Annotated §
506.040 (year). (statute requires overt act); M.R&151 (year). (statute
requires overt act); Minn. Statutes § 609.175 (ydatatute requires overt act);
Mo. Revised Statutes 8 564.016 (year). (statuteires overt act); Mo. Revised
Statutes § 564.016 (year). (statute requires @gtyt Mont. Code Annotated §
45-4-102 (year). (statute requires overt act).

81 GENE SCHULTZ, CRIMINAL OFFENSES ANDDEFENSES INVIISSOURI80 (1986).

82 Michelle ObermanStatutory Rape Laws: Does it Make Sense to Enforce
Them in an Increasingly Permissive Soci€32?A.B.A.J. 86 (1996).

8 Michelle ObermanStatutory Rape Laws: Does it Make Sense to Enforce
Them in an Increasingly Permissive Socie8?? A.B.A.J. 86 (1996). Article
213, Sexual Offenses, ®&mbeEL PENAL CoDE 8§213.1 (Rape and Related
Offenses). While the MPC's statutory rape provisiepresented an extremely
low age, the MPC did not completely absolve defetelavho had intercourse
with females between the ages of 10 and 16. Sg ésnthey were four years
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have seen, this very age had been contemplatednglysk law
during the reign of Queen Elizabeth, and rejectgdAmerican
common law states like North Caroliffa. Instead, states set the
age of victims at 13 in some jurisdictions, andhagh as 17 in
others®® For example, Missouri declared statutory rapegdeble
to individuals who had intercourse with minors undeurteen
years of ag&® Yet, a fourteen year old could, with the pernugsi
of a judge, enter into marriage and obviate theXul This
“marriage rape exemption” represented a dirececsfhin not of
MPC treatmentism, but “a relic of the past,” a tygeshotgun
wedding provision that presumed “girls are sureb¢éobetter off
with a husband to look after them rather than tgesti to a life on
welfare.® In fact, Missouri’s treatment of sexual offensié®
statutory rape reflects precisely the kind of Ilpcalltural
specificity that students assigned either the MRCEaglish
common law miss.

What larger lessons can be learned from lookingtatte
rejections of MPC provisions on statutory rapegerft, and
conspiracy? Simply because states adopted portibtiee Model
Penal Code did not mean that they adopted alleofbde, or even
its most distinctive sections. Further, denotiegan states MPC
states only obfuscates the fact that even thosesstaost open to
the MPC remained, in the final analysis, hybridkither they
blended the MPC with older state codes, conflatate sstatutes
with ancient English common law rules, or carved teir own,
culturally distinct paths.

Another area where the MPC failed to convince estat
legislatures was murder. Frustrated at state tenele to reduce
premeditation to an instant, the MPC'’s drafterdapsled first and
second degree murder into a single offense, tregh@rhenever a
defendant “causes the death of another human bguagiosely,
knowingly, or “recklessly under circumstances mesltihg
extreme indifference to the value of human Iff2.”While the
drafters retained some exceptions for the deatlalper all 34
states that adopted portions of the MPC rejectedl @ode’s

older, those individuals could be found guilty ohaw crime: “Corruption of
Minors,” which constituted a third-degree felonywyot grades lower than
statutory rape, a felony of the first degredlobeEL PENAL CODE §213.3
Corruption of Minors & Seduction (1962).

8 1 Hal. P.C. 631cited in WILLIAM BLACKSTONE, COMMENTARIES ON THE
LAWS OFENGLAND OF PusLIC WRONGS237 (Robert Malcolm Kerr, ed., 1962).
8 See, e.gMo. REV. STAT. §566.032 (1994).

8 Mo. REV. STAT. §566.032 (1994).

8 Mo. REV. STAT. §566.023 (1994).

8 The Resurgence of the Marital Rape Exemption: Tibémization of Teens
by their Statutory Rapist§1 ALB. L. REv. 257, 258 (1997).See alsd_eigh B.
Bienen,Defining Incest92 Nw. U. L. Rev. 1501 (1998).

8 Article 210,Criminal Homicide, MoDEL PENAL CODE §210.2 (1962).
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recommendations, choosing instead to preserve istnalion
between first and second degree.

Often, the decision to preserve and/or expand diegree
murder reflected local politics. New York providas example.
Out of all the states in the union that adoptedipas of the Model
Penal Code, New York should arguably have beemtbst pro-
MPC, if for no other reason than that New York Gowe Nelson
Rockefeller assigned Herbert Wechsler, the Ameridaaw
Institute’s Reporter for the MPC, to serve on itemporary
Commission to Revise New York's Penal L&Ww. Though a
supporter of the Model Penal Code, particularlyuctidn of
murder to one degree, Wechsler remained acutelyeawfthe
political pressures that voters exerted in New Yodnd
subsequently tailored the code to local conditiins.

To illustrate, by 1961, New York was the last etat the
Union to impose a mandatory death penalty for ales of first
degree murder. While Wechsler opposed the deathlfyeas a
matter of principle, he insisted that any move lterdirst degree
murder in New York required holding “public hear#ign order to
build popular support for legal chantfe.Wechsler's interest in
holding hearings reflected a democratic strain tfzat through
much of New York’s adoption of the Model Penal CodEor
example, at a Commission meeting on December 81,196
Wechsler warned that the “controversial”’ issuehef death penalty
presented the Commission with a unique “problemthiat public
attention to it far outweighed public interest ither aspects of the
criminal law, notions of culpability, justificatigrand excuse for
example?® To avoid jeopardizing important reforms of theimen
code, in other words, Wechsler advocated catermgodpular
opinion on the question of the death penalty “sm@tsto impede
the progress of a lot of other work that will net &ontroversial**
“My own view,” continued Wechsler, “is that a carkefeffort
should be made to separate these issues to whagtutilic and the
legislature are to be really divided”

One issue that Wechsler feared might divide tHdipwas
the death penalty. To avoid a political backlashlme penalty, he
recommended that the Commission “educate the &gre and the

% sanford H. KadishCodifiers of the Criminal Law: Wechsler's Predeagss
78 GoLuMm. L. Rev. 1098 (1978).

L Anders Walker,American Oresteia: Herbert Wechsler, the Model Pena
Code, and the Uses of Reven?@09 WSCONSINL. Rev. 1017 (2009).

% Minutes of the Temporary Commission, Sept. 22,1198ecords of the
Temporary Commission, New York Criminal Courts labr, New York City,
New York [hereinafter RTC], Box 2, Folder 1, 6.

% Minutes of the Temporary Comm., Dec. 8, 1961, RBGX 2, Folder 1, 4.

% Minutes of the Temporary Comm., Dec. 8, 1961, RBGX 2, Folder 1, 4.

% Minutes of the Temporary Comm., Dec. 8, 1961, RBGX 2, Folder 1, 4.

19



public,” particularly on issues of sentencitigHe also lobbied in
favor of retaining the death penalty, but only imot limited
circumstances: 1) where a defendant killed a palfteer “acting
in the line of duty,” and 2) where the defendantrdeued a prison
guard?’

For the most part, such attention to moderatermefand
popular reception worked, engendering little pcéiti resistance.
“From both sides of the aisle today,” reported e York Times
on June 4, 1965, “were applause and lavish praige tHe
commission chairman, Republican Assemblyman Richdrd
Bartlett.”®® Precisely because the Committee had been careful
to offend the public, even granting concessionavimd backlash,
it had been able to achieve substantive reform.

Yet, the vagaries of popular opinion remained. se
Wechsler's careful attention to popular caprice, @ommission’s
attempt to restrict the death penalty failed tohstidnd popular
anger at criminals, particularly as crime ratesamegsing in the
late 1960s. In October 1968, for example, a lagist committee
met in New York to decide whether to expand thepsoof capital
punishment? Senator Edward J. Speno, the committee chair,
announced that “many legislators” in New York hateaived
“heavy mail” urging an expansion of cases where peaalty
applied:® Much of this mail had been triggered by rising
crimeX®*  When New York City Controller Mario Procaccino
called for a “get tough” policy on crime during alghc hearing in
Manhattan, including reinstatement of the electdicair for
murderers, audience members cheéfédConversely, “groans and
cat-calls” inundated psychiatrist Henry Peckstelrew he warned
that “too much repressive legislation” could lead & “fascist
state.’%®

In 1971, state legislators extended capital pumesit to
anyone who killed a corrections officer “while rseperforming his
official duties.™® In 1973, New York City mayoral candidate
Mario Biaggi called for the execution of “hired assins,” “those
responsible for the killing of a witness to a sesiccrime,” and

% Minutes of the Temporary Comm., Dec. 8, 1961, RBGX 2, Folder 1, 4.
°”Rockefeller Gets Bill on Abolition of the Death By, N.Y. TIMES, May 20,
1965, n. 1.

% Assembly Passes a Total Revision of the Penal MW, TIMES, June 4,
1965, at 1.

jzo\Nitnesses Clash on the Death Penaityy. TIMES, Oct. 4, 1968, at 21.
i

102 Id
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194 Summary of Bills Passed and Killed in Albany Durthg 1971 Legislative
SessionN.Y. TIMES, June 10, 1971, at 34.
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those who committed murder during a “rape, robbeoy,
kidnapping.*® In 1977, such a law passed both the House and
Senate, only to be vetoed by New York Governor HGginey*®
Four years, and four vetoes later, the issue rezdaghectric, this
time with New York Mayor and gubernatorial candel&d Koch
declaring that whether the death penalty deterratby it “is vital
that society be allowed to express its moral o@trafy wanton
killing.” *°” 'In 1984, the New York Court of Appeals enteree th
fray and overturned the state’s statute requirgngjitel punishment
for offenders who Kkilled while incarcerated, arguithat the
mandatory death penalty was unconstitutidffal.

Despite the court’s ruling, popular initiativesegpand the
death penalty continued into the 1980s. In 198®mocratic led
assembly voted to restore the penalty in casesuséien-for-hire,
murder of police officers, murder of witnesses,nmurder in the
course of a violent crim®? Governor Cuomo vetoed the law,
declaring that even though life had become “uglg &ilent” in
New York, capital punishment constituted little mdhan an “act
of vengeance™® Frustration with Cuomo’s anti-death penalty
stance contributed to the 1994 election of GeolgeeEPataki, the
first Republican Governor in twenty yedfs. Pataki campaigned
on a promise to expand the death penalty, somethaigno New
York governor had done since 1977. On March 7, 1995, he
finally succeeded in reinstating the electric chaithree decades
after the Temporary Commission had tried to elinena— with a
new law creating ten separate instances where desath
appropriate™®

Just as the political battle seemed over, the tsour
intervened. In 2004, New York’s highest court iidated
Pataki’'s law on the grounds that it unconstitutlgn@ressured
jurors into choosing the death penalty by warnihgnt that
offenders who did not get executed might be parbfédThough
Pataki moved quickly to amend the statute, he ii¢trgsistance
in the State Assembly, now controlled by Democrat® were

195 Bjaggi Asks Death for Some CrimésY. TIMES, Sept. 16, 1973, at 53.
1% peath-Penalty Bill is Vetoed by Caray,Y. TIMES, July 13, 1977, at 18.
197 The Politics of Death Still Thrivéy.Y. TIMES, June 6, 1982, at E6.
198 Court Overturns Death Sentence in New York LEW, TIMES, July 3, 1984
at Al.
109 Assembly Backs Death Penalty by Wide MarlyirY,. TIMES, March 7, 1989,
at B2.
10 Cuomo Vetoes Death Penalty Seventh Tkn¥, TIMES, March 21, 1989, at
B1.
M1 New York Voters End a Democratic ENLY. TIMES, Nov. 9, 1994, at Al.
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Id.
113 A Vow Fulfilled,N.Y. TIMES, March 8, 1995, at Al.
114 Across New York a Death Penalty Stuck in LimKoy. TIMES, Aug. 21,
2004, at 1.
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softening on the issue’ According to Democratic
Assemblywoman Helene E. Weinstein, initially a soger of

capital punishment, “[m]y vote 10 years ago was/éars ago*®

Since then, argued Weinstein, “new information, amant

information, about DNA testing” and “about innoc@eiople being
convicted” had emerged, changing her mitd. Though she did
not mention the program by name, Weinstein's adlisgio DNA

testing referred to the Innocence Project, a pragfeunded by
law professors Barry Scheck and Peter Neufeld towsthat a
surprising number of death row inmates were innbadntheir

crimes*®

As the above section indicates, battles over tkatid
penalty in New York provide a glimpse into just haosely
popular politics, statutory law, and judicial oming operate to
influence criminal law reform. Though support fibre Model
Penal Code remained high in the state, populatigohivon out,
influencing the state’s treatment of first degreeurder.
Recovering some of the political wrangling that twémo the
reform of these offenses helps complicate the nadiothe Model
Penal Code state, showing how the Code was itheted by local
norms and legislative decree.

Another area of the Model Penal Code roundly tepeby
states, but also related to homicide, was the eétion of felony
murder. The Model Penal Code rejected the conoggélony
murder, replacing it with homicide “committed reegsly under
circumstances manifesting extreme indifference e value of
human life,” a condition that was “presumed” if thetor was
engaged in robbery, rape, arson, burglary, or kigimm*'® Most
states refused to follow the MPC on this point,spreing the
separate crime of felony murdef.

Some states even went so far as to preserve fehamgler
in cases where a non-violent felony was at igétieThis was the
case in Missouri — an MPC state — where literaliypy felony”
might trigger the state’s felony murder provisiolm. 1926, a court
found the illegal manufacture of whiskey to be dficient
predicate for felony murder, and in 1975 the Supgrebourt of

iz Death Penalty Seems Unlikely to be Revited, TIMES, Feb. 11, 2005, at 1.
e

18 BARRY SCHECK & JM DWYER, ACTUAL INNOCENCE FIVE DAYS TO
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Missouri found stealing to be a sufficient predicdelony’??
Also, Missouri considers felonies that actually smghe death of
victims — and are therefore barred from being aei felonies in
other states due to what is known as the “mergetride” —
legitimate triggers for felony murdéf® An example occurred in
2001, when a defendant was successfully charged feibny
murder for unlawfully using a firearm against a twic the
unlawful use of a firearm qualifying as the undeny felony**
The State Court of Appeals literally “abrogated’e timerger
doctrine, holding that in cases where defendarassaultive acts”
resulted in death, those assaultive acts could gbkms be
considered predicate feloni¥s. Even though this led to an
arguably “absurd result” namely the possibilityttkameone could
be convicted of “both murder and the assault giviisg to the
murder, as a separate felony” Missouri courts fesdtito their new
common law ruld?®

Almost as unpopular as the MPC’s elimination dbrey
murder was its modification of the necessity dedefs At
common law, necessity could be invoked in rare caskere a
defendant committed a crime to prevent the occogef a greater
harm that the defendant did not herself cdé%e.The MPC
expanded this defense, allowing defendants to itageen if they
had inadvertently caused the greater h¥fhThe MPC also
allowed the defense to apply to a broad, relativehdefined
number of “harm[s] or evil[s],” opening the door tmyriad
scenarios that most courts and legislatures woltilthately reject,
including for example allowing for the theft of fdan cases where
a defendant’s children were hundf{. Partly for these reasons,

only two of the total 34 MPC states adopted itsicer:>*
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Sometimes states adopted the MPC but changedding
provisions that ultimately undermined its strenth.This was the
case in lllinois, where the state legislature gediguadded mental
states to the MPC'’s purpose, knowledge, recklessmegligence
formula. By 2007, it had added “having reason twow,”
“reasonably  should  know,” “willfully,”  “maliciously
“fraudulently,” and “designedly™®®  Though trivial, such
modifications ultimately reflected a much largeentl, namely a
tendency on the part of state legislatures actessduntry to alter
key provisions of the MPC once it had been adopt&sl.we have
seen, this emerged in the context not simply of talestates, but
inchoate offenses, accomplice liability, statutargpe, felony
murder, first degree murder, and necessity. Imt section, we
will see how even those aspects of the MPC failyfuleserved by
state legislators became manipulated by courts.

[1l. The New Common Law

While legislative modifications to the MPC are el
known, less studied are efforts that courts havdenta alter MPC
definitions. Yet, most states that adopted posioh the MPC
have almost half a century of case law interpretimgdel penal
code provisions. This new common law remains dnihe least
studied aspects of criminal law today, even thom@gmpacts both
the general and special parts of most state crimmodes.

For example, one of the Model Penal Code’s greates
contributions to criminal law is often considered be the
culpability provisions enumerated in its generaitp¥ Prior to
the drafting of the Code, states employed a varadtypoorly
defined terms to denote mental state, includingiaeaimens rea,

132 See, e.g.Paul H. Robinson & Michael T. CahillThe Accelerating
Degradation of American Criminal Codes6 HASTINGS L.J. 633, 640 (2005)
(describing legislative amendments to lllinois’s$minal code that undermined
MPC definitions).
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MPC definitions).

134 paul H. Robinsom Brief History of Distinctions in Criminal Culpahy, 31
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willfulness, scienter and “general inteit> To clarify what,
precisely, such terms meant, the MPC divided mesitaie into
four presumably straightforward categories: purpds®wledge,
recklessness, and negligeri¢®. Whether a defendant possesses
one particular mental state over another could hsigaificant
consequences. For example, if a defendant “unlgnwdonfines”
a victim with the purpose of facilitating the conssion of a
felony, then that defendant could be charged wita&pping, a
“felony of the first degree,” while if they simphgstrain someone
the appropriate charge would be false imprisonmeat,
misdemeanot?’

Yet, as precise as the MPC'’s delineations of measare,
state courts across the country have done muchutdynthem,
allowing jurors to impose culpability on defendantgardless of
their actual thoughts. The primary vehicle forstlias been a
common law rule that a defendant’s mental statebmmmputed
through “the natural and probable consequencesiepfctions>®
While MPC architect Herbert Wechsler recognizedt thach a
doctrine may be “the only way of proving intent’some cases, he
bridled at judicial overuse of the theory, partanly in cases where
jurors were given a choice of possible mental stdfe “Since a
particular crime must actually be intended,” wariéelchsler, “the
charge must be precise and must not permit thetguopnvict the
actor on one of several mental statd8.” Yet, this is precisely
what courts across the country have done; reduttiegModel
Penal Code’s narrow tailoring of mental states tocse menu of
options that jurors can pick and choose from tosgetnviction***

New York provides an example. After an “all-nigt.
Patrick’'s Day Celebration” on Long Island in 19&7ormer New
York City Police officer shot and killed one of hislleagues®
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Though the officer could not explain or even remem@why he
killed his victim, he was charged with intentiomaurder (second
degree in New York), depraved heart murder (rengithe lower
mental state of extreme recklessness), and, gutlge’s request,
manslaughter in the first degree as a lesser iedudffense of
intentional murder and manslaughter in the secoegretr as a
lesser included offense of depraved heart mufder.Just as
Wechsler warned, jurors found themselves sudddsyig/ta choose
from a smorgasbord of mental states, underminiagvtbdel Penal
Code’s imperative that a defendant’s state of niledmatched
with a single crimé*

Accomplice liability marks another area where teulrave
tended to veer away from the MPC'’s culpability pscans. While
the MPC made it clear that an accomplice neededntirgal state
of purpose, thereby rejecting the natural and pleba
consequences rule, courts in several states hawe tjee other
way, allowing mental states to be imputed basethematural and
probable consequences of the accomplice’s actfdnEven states
that initially came out against applying the natwaad probable
consequences doctrine to accomplices have sincsgaged new,
judicially-created parallel theories that accontplise same entf®
For example, just as Missouri courts declared they would not
impute mental state based on the natural and p®bab
consequences of an accomplice’s actions, so didguawts hold
that a defendant is responsible for “those criméghvhe could
reasonably anticipate would be a part of that contf’

Other common law rules survived in so-called MR&les
as well, dramatically altering many of the MPC’soysions.
Again, murder in New York provides an example. odimmon
law, defendants who intentionally killed their wias could assert
a partial defense if they suffered from a “heabloiod or passion”
or were “greatly provoked**® Classic common law examples of
such provocation included mutual combat broughbya “sudden
quarrel,” catching “another in the act of adultesyth [one’s]
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wife,” and retaliation for having one’s “nose puall&“*® The
defense could be claimed so long as the defenddnhat have
“sufficient cooling time for passion to subside arghson to
interpose.*>°

To distinguish itself from the common law, the MPC
rejected the language of sudden passion, optingeads for
“extreme mental or emotional disturban¢g'” Pursuant to this
language, the Code did not require “that the ast@rnotional
distress” come from “some injury, affront, or otlpgovocative act
perpetrated upon him by the deceasgd.”Instead, it did away
with “a host of more or less hard and fast commaw fules
defining the scope of the provocation defer$é."As it did away
with such rules, however, the MPC also failed tovpme clear
guidance on what, precisely, constituted extremeotiemal
disturbance. This left a considerable amount ofrpretation, if
not outright law-creation, up to New York courts.

In 1976, the New York Court of Appeals decidedeanly
case,New York v. Pattersonnvolving the extreme emotional
disturbance offense, noting that “[tjhe opportundpened for
mitigation differs significantly from the traditiah heat of passion
defense*®* Citing the Model Penal Cod€ommentariesthe
court asserted that the new emotional disturbaswegulage did not
limit the defense to instances where “a defendamtyoked, acts
‘under the influence of some sudden and unconbidla
emotion.”™  To elaborate, the court abandoned the old
requirement that no cooling time could pass betweba
provocation and the act, holding instead that gedgibecause “a
significant mental trauma” might have influencee thefendant’s
thought processes “for a substantial period of firaay length of
time could pass and the defendant could still cliiendefensé®®

Precisely because New York's Penal Code made no
mention of cooling timePattersonquickly became legal doctrine
in the Empire State. Four years later, for examghle New York
Court of Appeals again dealt with an emotional uisance case,
citing Pattersonas evidence of the “distinction between the past
and present law of mitigatio> “In Patterson,” asserted the
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court inPeople v. Casassan act arising from extreme emotional
disturbance did not have to be “spontaneously uakien.”*® On
the contrary, “it may be that a significant menteduma has
affected a defendant’'s mind for a substantial perad time,
simmering in the unknowing subconscious and thexphcably
coming to the fore**®

Even asgCasassecited Pattersonfor the new common law
rule that cooling time did not apply, so too didsassadevelop a
rule of its own, namely that the emotional distumte in question
had to have an objectively reasonable explanati®his holding
settled an ambiguity in the statutory languagehef MPC which
provided a mitigating defense so long as the “diden acted
under the influence of extreme emotional disturleafar which
there was a reasonable explanation or excuseetisomableness
of which is to be determined from the viewpointagberson in the
defendant’s situation under the circumstances asdgéfendant
believed them to be®® Though the statute’s call to focus on
circumstances “as the defendant believed them tocbeld be
read as a subjective standard, the court foundjaally plausible,
objective reading. “Whether the language of thasute requires a
completely subjective evaluation of reasonablefiesased Judge
Jasen, “is a question that has never been decigénisbcourt.***
Conceding that the MPC hoped to do away with “tigedrrules
that have developed with respect to the sufficieatyarticular
types of provocation, such as the rule that wotdeeacan never
be enough,” the court held firm to the view thdjr¢ ultimate test,
however, is objective’®?

Over the course of the next two decades, the Newk Y
Court of Appeals assembled a collection of casksstihting
precisely how and when the defense of extreme emali
disturbance might apply — all arguably necessamdirg for
students interested in comprehending the doctrihe.take just a
few examples, the court held that an instructios wat warranted
in a case where a victim put his hand on a defdidl@hate of
food, but was warranted when a victim mocked a riidat’s
inability to get an erection, overturning the ttawhal rule that
words alone could not constitute provocattéh.Indeed, judicial
interpretations of what did and did not constitugafficient
provocation provided something of a triptych intomsmunity
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norms in New York, distinguishing actions that igped cultural
artifices like masculinity from mere annoyances.

Though criminal law casebooks often cite classicmon
law examples of provocation — mutual combat, catglspouses in
bed with others, and so on — none discuss the mann&hich
courts have created new categories of voluntarystaaghter that
coincide with the MPC. Nor, for that matter, dsebooks explain
how courts in MPC states have actually resurrectéder
categories that undermine the Cdffe.For example, even though
the Arkansas legislature adopted the MPC’s “extremmtional
disturbance” language, Arkansas courts quickly tdak doctrine
in a very different direction from the Empire Stateturning it to
its pre-MPC guisé®  Rather than follow New York's
abandonment of old, common law terms like provacati
Arkansas judges re-inserted provocation into it&/ mefensé®®
“We have held repeatedly,” noted the Arkansas Supr€ourt in
2005, “that in order for a jury to be instructed emtreme-
emotional disturbance manslaughter, there mustvitkerece that
the defendant killed the victim in the moment fallng some kind
of provocation, such as ‘physical fighting, a threa brandishing
a weapon.®’

Further, Arkansas adopted the long-standing roée the
killing had to occur before a significant coolingmé could pass, a
point rejected by the MP&? Even though Arkansas continued to
use the term “extreme emotional disturbance,” mepotvords, state
courts had effectively resurrected the old comnzam provocation
defense. This, ironically, was the new common tadiscovering
old forms.

Other examples of judicial law creation emerged in
Pennsylvania. After joining the Model Penal Codesliminating
the language of consent from its rape statute, éwample,
Pennsylvania reduced rape to instances where deienéngaged
in sexual intercourse “by forcible compulsiofi*State courts then
proceeded to enumerate a variety of circumstanceanticipated
by the MPC in which forcible compulsion might appfy To take
just a few examples, Pennsylvania courts found ilftac
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compulsion when a defendant who enjoyed his viditmust and
confidence employed “emotional exploitation” andemha father
employed “psychological coercion” by engaging inxuss
intercourse with his daughter after showing heruaéy explicit
photographs’* Neither case involved either the use or threat of
force, indicating that courts were pushing the @wape in new
directions, away from MPC and common law rules edoin
resistance, and towards standards more sensitivdiSjparate
power relations. Along these lines, Pennsylvapiats also found
forcible compulsion when a therapist abused hisa@ity over a
patient and an employer abused his authority ovamaployeé.’?

Even as Pennsylvania courts exploded the force otiter
states developed judicial innovations in the lawrage as well,
including a doctrine that obviated the force reguient in cases
where accomplices were involvéd. This rule manifest itself
most clearly in Missouri, where a court encounteedcase
involving two men, A & B, who burglarized a hougé. While A
(the defendant) searched a portion of the housdisBovered a
female and warned her not to make any trouble am @lainstant
death!” B then left the victim alone in a room and wentell A
of her presence, at which point A went to the roatrere the
victim was and had sexual intercourse with her theut using
either force or threaf<® Though A did not employ forcible
compulsion, a Missouri appellate court held that doaild be
convicted nevertheless because he had, ultimatégen
responsible for B terrifying the victir’

Just as Missouri and Pennsylvania courts altdredtPC’s
law of rape, so too did other states alter the MP&pproach to
accomplice liability. Across the river from Missguor example,
lllinois courts retained the merger doctrine butised the MPC’s
accomplice liability language. While the MPC matelear that
the natural and probable consequences of one patyions could
not be used to implicate others, Illinois courtsrfd an alternate
rule that achieved a similar end. Rather thanrahfand probable
consequences, lllinois judges turned to a judigi@ibnstructed
doctrine known as the “common design rule” thathathere two
or more persons engage in a common criminal dédigen “any
acts in furtherance thereof committed by one pargyconsidered

1 Commonwealth v. Able§90 A.2d 334 (1991)Commonwalth v. Ruppert,
579 A.2d 966 (1990).

172 Commonwealth v. Frani§77 A.2d 609 (1990)Commonwalth v. Dorman,
547 A.2d 757 (1988).

13 State v. Gray497 S.W.2d 545, 549 (Mo. App. 1973).

174 State v. Gray497 S.W.2d 545, 549 (Mo. App. 1973).

75 State v. Gray497 S.W.2d 545, 549 (Mo. App. 1973).

178 State v. Gray497 S.W.2d 545, 549 (Mo. App. 1973).

17 State v. Gray497 S.W.2d 545, 549 (Mo. App. 1973).
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to be the acts of all parties to the common desigh. Though
reminiscent of the MPC’s conspiracy language, tleetrthe
actually lent itself to a dramatic reformulation atcomplice
liability, particularly since “the State need orgyove the accused
had the specific intent to promote or facilitaterame.””® For
example, in a case styld&teople v. Reidthe defendant agreed to
participate in a robbery only to discover that ooé his
accomplices secretly intended to shoot the vi¢ifnWhile under
the MPC the defendant would not have been heldbresiple for a
crime he did not anticipate, the lllinois appellateurt held
explicitly that it was not “necessary” for the peasition “to prove
the accused had the specific intent to promoteacilitate the
crime with which he is charged® Instead, all the state had to
show was that the accomplices had agreed to cofiargtime,”
meaning any crime that might be framed as part ebmmon
plan’8?

While lllinois adopted the common design rule, Mai
courts modified the MPC in another way, by resumgcnatural
and probable consequences as a way of establisiticgmplice
liability. The Supreme Judicial Court of Maine saoned this
approach irState v. Linscotta 1987 case involving the conviction
of an accomplice who claimed to lack the requisiental state for
murder'® According to the defendant, he joined three othen
in what he believed was going to be the robberg lufcal cocaine
dealer, only to learn that one of his accomplieEsetly planned to
murder the victimt® Though the court believed defendant lacked
the requisite intent for murder, it neverthelessoked the doctrine
of “foreseeable consequence[s],” holding that nmlesttde could be
imputed based on the natural and probable consegsenf
defendant’s actions, and a probable consequencanoérmed
robbery was murdéf® While the MPC expressly rejected such an
approach, and Maine otherwise adopted much of tR&CMhis
particular provision marked a departure from thelectoy state
courts.

Missouri courts performed a similar revision oe tiodel
Penal Code’s definition of conspiracy. While theissburi
legislature adopted the MPC requirement that owats be
required to establish all but the most serious ofspiracies,
Missouri courts quickly loosened this requirementiriclude the

18 people v. HoustoB29 N.E.2d 774, 779 (lll. App. 4 Dist. 1994).
9 people v. HoustoB29 N.E.2d 774, 779 (lll. App. 4 Dist. 1994).
180 pepple v. Reids54 N.E.2d 174 (1990).

181 people v. Houstor§29 N.E.2d 774, 779 (Ill. App. 4 Dist. 1994).
182 people v. Houstor§29 N.E.2d 774, 779 (Ill. App. 4 Dist. 1994).
183 State v. Linscot520 A.2d 1067 (Me. 1987).

184 State v. Linscot520 A.2d 1067, 1069, n. 1 (Me. 1987).

18 State v. Linscot§20 A.2d 1067 (Me. 1987).
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absence of action. For example, in a 1984 cadeds8tate v.
Mace,the Missouri Court of Appeals for the Western Bistheld
that while “proof must be adduced that an overt actcurred,
there was actually “no requirement” that such drbac‘a physical
act.’® Indeed, the court even went so far as to hold ‘tn@re
silence” counted as an overt act, rendering thee rokar
meaningless®’

Missouri courts performed a similar revision oe tiodel
Penal Code’s definition of knowledge. While the déb Penal
Code limited knowledge to instances where a def@nda
“practically certain” that his conduct will produeecertain result,
the appellate court for the Western District of 8tisri expanded
this definition to include a defendant who shot thest friend”
after pointing and firing what he believed to beesnpty handgun
at him*® Prior to the killing, defendant welcomed victim his
home, “talked, joked, and laughed” with him, anérthaccepted
victim’s offer to inspect a handgun that victim hawmhcealed under
his shirt!®® Defendant emptied several rounds from the gun’s
chamber and, believing the gun to be empty, poiittedest at his
friend and pulled the trigger three times, killinign on the third*
Though defendant’s conduct indicated that he ditl aiually
know the gun was loaded, and therefore was negligéwe
Missouri court presumed that the defendant andvitiem were
engaged in a game of “Chicken” and that the defentteerefore
knew he would kill his friend when he pulled thégger!®*
However, even if the defendant had been engaged game of
chicken, this does not necessarily mean that hes kieewas going
to kill his friend. At best, he knew there wasubstantial risk that
he might kill his friend, rendering his mental stabne of
recklessness. After all, while the Model Penal €ptbvides for a
finding of knowledge where a defendant “is aware aohigh
probability” that something exists, this expansisnobviated in
cases where a defendant “actually believes thabets not exist,”
as the defendant in Johnston likely did when fingun at his best
friend!®® Perhaps eager to deter citizens of Missouri from
engaging in similar games in the future, howevke appellate
court sanctioned a substantial departure from tR&M definition
of knowledge, allowing the jury to find knowledge ¢ases where
defendants at best were aware of a 11ék.

1% State v. Mace682 S.W.2d 163, 166 (Mo. App. 1984).
187 State v. Mace682 S.W.2d 163, 166 (Mo. App. 1984.
188 State v. Johnsto®68 S.W.2d 226 (1994).

189 State v. Johnsto®68 S.W.2d 226 (1994).

190 State v. Johnsto®68 S.W.2d 226 (1994).

191 State v. Johnsto®68 S.W.2d 226 (1994).

192 MoDEL PENAL CODE §2.02 (7) (1962).

193 State v. Johnsto868 S.W.2d 226 (1994).
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In a manner that only highlights the extent to alhcourts
employed “new” common law rules to transform the GJP
Missouri courts took a very different — but argyatdqually
heretical — tack in cases that involved defendais implausibly
maintained that they were not aware of the ageedfam minors
who joined them in criminal activit}?* For example, irBtate v.
Hopkins, a Missouri appellate court ignored the Model Penal
Code’s definition of knowledge and concluded thatledendant
who purchased alcohol for a twelve year old andceeded to
drink alcohol with that twelve year old in his aaas not guilty of
second degree child endangermént. Though the MPC's
definition of knowledge — which the Missouri legigire adopted —
clearly allowed for a conviction in such a case reha defendant
was at the very least “aware of a high probabiliiyat a certain
attendant circumstance was true, the Court of Algpéa the
Eastern District of Missouri held that the statd taprove that the
defendant “actually knew the victim was under ¥*#.”In arriving
at this holding, the Eastern District relied on earlier case that
also let a defendant go free for not checking tye af a minor->’
In that caseState v. Nationghe defendant hired a sixteen year old
to dance at a nightclub without checking her H§e.Though
convicted at the trial level for “knowingly” endagring the
welfare of a child “less than seventeen years dide’ appellate
court reversed, marking a dramatic departure from \Western
District’s holding in the Russian roulette caset tthee defendant
knew he had shot his best friend even though he eémapgtied
several rounds from the chamber. Obviously, bl¢hshooter and
the endangerers knew there was some probability tosduct
might lead to a criminal result, yet the new comntan treated
the two types of defendant differently. Why? Rgd Missouri
courts wanted to send a stronger signal to those tehed with
lethal weapons than those who drank alcohol witididn. Or,
perhaps Missouri courts wanted to signal to pardéasthey, and
not the law, were ultimately responsible for supeng their
progeny. Regardless of the precise reason, Missonew
common law dramatically complicated the Model Pe@Galde’s
otherwise straightforward definition of knowledge.

194 See e.g., State v. Hopkigs,3 S.W.2d 911 (1994) (holding that a defendant
did not have actual knowledge that victim was unseventeen even though
victim was twelve);State v. Nations676 S.W.2d 282 (1984) (holding that
defendant did not have actual knowledge that nihb dancer was under
eighteen when victim was sixteen and had not predcoof of age).

19 State v. Hopkins873 S.W.2d 911 (1994).

1% State v. Hopkins373 S.W.2d 911 (1994).

197 State v. Nation$76 S.W.2d 282 (1984).

1% State v. Nation$76 S.W.2d 282 (1984).
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Rather than an outlier, Missouri proved repredesgeof
nearly all thirty-four states that adopted the M€.In each of
these states, courts stepped in after the Codeadapted and
altered key provision®® Such alterations — or what this article
calls new common law — are largely ignored in ttexdture but, as
we shall see in the next section, theoreticallpificant.

V. THEORETICAL IMPLICATIONS

Criminal law scholars tend to downplay the sigmifice of
cases to understanding criminal 1&%. Such animosity is nothing
new, and in fact dates back to a surge of frustnatvith the
common law that peaked in the 19385.At the forefront of such
critiques were legal realist scholars like Karl wedlyn who
believed that law should reflect social realitiesnet ancient
doctrines — and should rely on empirical studiesanial science
for guidance®® Though Llewellyn concentrated his reform efforts
on rationalizing commercial law, his general aniityo®wards the
common law was shared by scholars in the crimianal lealm as

195ee, e.gAla. Code § 13A-4-3; Alaska. Stat. § 11.31; ARev. Stat. § 13-
1003; Ark. Code Ann. § 5-3-401; Co. Rev. Stat. £18Conn. Gen. Stat. of
Connecticut; Del. Code Ann. § 513; Fla. Stat. 8.047Ga. Code Ann. § 16-4-
8; Haw. Rev. Stat. § 705-520; ILCS § Ch. 720, §5/&hd. Code § 35-41-5-2;
lowa Code § 706.1; K.S A § 21-3302; Ky. Rev. Stduhnnotated § 506.040;
M.R.S.A § 151; Minn. Statutes § 609.175; Mo. RediS¢atutes § 564.016; Mo.
Revised Statutes § 564.016; Mont. Code Annotaté6-8-102.

0 gee, e.gAla. Code § 13A-4-3; Alaska. Stat. § 11.31; ARev. Stat. § 13-
1003; Ark. Code Ann. § 5-3-401; Co. Rev. Stat. £18Conn. Gen. Stat. of
Connecticut; Del. Code Ann. § 513; Fla. Stat. §.047Ga. Code Ann. § 16-4-
8; Haw. Rev. Stat. § 705-520; ILCS § Ch. 720, §5/&hd. Code § 35-41-5-2;
lowa Code § 706.1; K.S A § 21-3302; Ky. Rev. Stduhnnotated § 506.040;
M.R.S.A § 151; Minn. Statutes § 609.175; Mo. RediSgatutes § 564.016; Mo.
Revised Statutes § 564.016; Mont. Code Annotaté¢8-§-102.

21 Donald A. DrippsOn CasesCasebooks, and the Real World of Criminal
Justice: A Brief Response to Anders Walle@Hio ST. J.CRIM. L. 257 (2009);
Angela P. Harris & Cynthia Led&eaching Criminal Law from a Critical
Perspectivey OHIO ST. J.CRIM. L. 263 (2009); Douglas Husa&riminal Law
Textbooks and Human BettermehtOHIo ST. J.CRIM. L. 267 (2009); Lloyd L
Weinreb,Teaching Criminal Lawy OHIO ST. J.CRIM. L. 282 (2009); Robert
WeisbergDid Legal Realism Engage the Real World of Criminalv?7 OHIO
ST.J.CRIM. L. 299 (2009).

292 Anders WalkerThe Anti-Case Method: Herbert Wechsler and thetieali
History of the Criminal Law Coursé&, OHI0 STATE JOURNAL OF CRIMINAL LAW
31 (2009).

203 Allen R. Kamp,Between-The-Wars Social Thought: Karl Llewellyngale
Realism, and the Uniform Commercial Code in ConteéQtALB. L. REV. 325,
327 (1995). For scholars who influenced Llewellgee Monica Eppinger,
Governing in the Vernacular: Eugen Ehrlich and Ldédsburg Ethnography in
Living Law: Reconsidering Eugen Ehrlich 21 (Marcrtdgh, ed., 2009).
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well, including Columbia law professor Herbert Wslen®®* To
Wechsler's mind, the common law actually contriloute a narrow
judicial mindset that threatened Roosevelt's eatppitious New
Deal program$®

Wechsler's pro-New Deal sentiment inspired him do |
Columbia colleague Jerome Michael in drafting a nead of
criminal law casebook in 1948° Unlike older books, Joseph
Henry Beale’s classic 1890s text among them, Wechahd
Michael deliberately reduced the number of casethair book,
substituting in their place extensive notes thawdifrom law
review articles, philosophical treatises, and docszience
studies’®” To Wechsler's mind, such an approach helped to
produce a new kind of student, one liberated frov@ ‘tclosed-
system” approach of the common law, and eageritd tritically
of the manner in which social science could coatebto racial
legal reforn?®®

In part because of the success of his casebookh&\zc
received an invitation from the American law Ingt# to serve as
Reporter for a new, model criminal code that wodddw heavily
from advances in social science to reform anci@moon law
doctrines’®® Wechsler and Michael had already sought ways to
improve such doctrines, particularly in the lawhoimicide, hoping
to rationalize redundancies, tailor sentencing, @adfy confusing
common law rule$*® Over the course of the next decade, from
1952 to 1962, the American Law Institute relied arseries of
experts to reform almost every area of criminal,lawbstituting
the common law’s traditional emphasis on retributiand
community conscience with a more scientific emphasin
treatmentism and the reduction of criminal h&m. Though
Wechsler himself retained an interest in the ytitit desert, many
of the Code’s new provisions reflected a very dédfe approach,

204 Anders WalkerThe Anti-Case Method: Herbert Wechsler and thetieali
History of the Criminal Law Cours@, OHi10 ST. J.CRIM. L. 31 (2009).

205 Anders Walker, The Anti-Case Method: Herbert Wéahand the Political
History of the Criminal Law Course,” 7HID ST. J.CRIM. L. 31 (2009).

206 Anders Walker;The Anti-Case Method: Herbert Wechsler and thetiali
History of the Criminal Law Cours&, OHi10 ST. J.CRIM. L. 31 (2009).

207 aAnders Walker;The Anti-Case Method: Herbert Wechsler and thetiali
History of the Criminal Law Cours&, OH10 ST. J.CRIM. L. 31 (2009).

208 Anders WalkerThe Anti-Case Method: Herbert Wechsler and thetieali
History of the Criminal Law Cours&, OH10 ST. J.CRIM. L. 31 (2009).

209 Anders WalkerThe Anti-Case Method: Herbert Wechsler and thetieali
History of the Criminal Law Cours&, OH10 ST. J.CRIM. L. 31 (2009).

219 Herbert Wechsler & Jerome Michadl,Rationale of the Law of Homicide: I,
37 QoL. L. Rev. 701, 707-708 (1937).

211 MARKUS D. DUBBER, THE MODEL PENAL CODE (2004).
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located far from local community sentiment, usagesd
customs?

Though at first glance similar to Llewellyn’s UC@he
Model Penal Code’s rejection of local custom madand the
Uniform Commercial Code profoundly different. D#sphis
interest in modernism, for example, Karl Llewellkept local
custom at the center of his mind, staying truehmrealist maxim
that legal reform should draw inspiration not froabstract
principles but “the trials of experienc&®* Though just as opposed
to the common law as Wechsler, in other words, Elgm
retained an appreciation for the fact that judgelendaw also
included within it significant “folk artifacts,” ahuseful “working
rules” that had “proven their worth over tim@® This led him to
articulate a distinction between the “grand” oruadlle portions of
the common law, from the less valuable “formal” estp®*®> To
Llewellyn’s mind, it was the legislator's job toake the good,
practical folkways” of the common law, meanwhilgeting its
“outmoded” facet$™®

Central to Llewellyn’s belief in the value of follays was
the discipline of anthropology, a field that ingarone of his best
known works, The Cheyenne W&y’ In that book, Llewellyn
extolled those aspects of tribal behavior thatemfid sensible
practices developed from the ground-up, arguing Wréten law
worked best when it tracked local custdth. To Llewellyn's
mind, the business community reflected another tyfpieibe, like
the Cheyenne, that had established its own cusigonerning
commercial transactions, an insight that guidedpnéparation of
the Uniform Commercial Cod&?

#2 Anders Walker,American Oresteia: Herbert Wechsler, the Model Pena
Code, and the Uses of Reven?@)9 WSCONSINL. Rev. 1017 (2009).

23 Allen R. Kamp,Between-The-Wars Social Thought: Karl Llewellyngale
Realism, and the Uniform Commercial Code in ConteéQtALB. L. REV. 325,
332 (1995).

24 Allen R. Kamp,Between-The-Wars Social Thought: Karl Llewellyngale
Realism, and the Uniform Commercial Code in ConteéQtALB. L. REV. 325,
335 (1995).

25 Allen R. Kamp,Between-The-Wars Social Thought: Karl Llewellyngdle
Realism, and the Uniform Commercial Code in ConteQtALB. L. Rev. 325,
335 (1995).

2% Allen R. Kamp,Between-The-Wars Social Thought: Karl Llewellyngdle
Realism, and the Uniform Commercial Code in ConteQtALB. L. Rev. 325,
335-36 (1995).

27 Allen R. Kamp,Between-The-Wars Social Thought: Karl Llewellyngale
Realism, and the Uniform Commercial Code in ConteéQtALB. L. REV. 325,
335-36 (1995).

218 K ARL LLEWELLYN, THE COMMON LAW TRADITION (1960).

%9 Richard Danzig,A Comment on the Jurisprudence of the Uniform
Commercial Code,27 SAN. L. Rev. 621, 622-27 (1975); Bruce Frier,
Interpreting Codes89 MICH. L. ReEv. 2201 (1991). In thinking about codifying
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By contrast, the drafters of the MPC downplayed the
significance of folkways to criminal law reforffi® Rather than
presume that criminal law should be “what judge$-d@a Realist
maxim — the ALI drafters spent considerable amouoftdime
focused on what judges had done wrong, and whét ezpert-
driven reform should look lik&' Though ALI Reporter Herbert
Wechsler kept custom in mind, the inspiration fouam of the
MPC lay not in local practice but behavioral scene
psychological and sociological work done on treathsé goals
like rehabilitation and deterrené®.

The MPC’s break from the common law sparked a sea-
change in criminal law pedagogy as scholars moggutésent the
MPC not as an evolved form of the common law, oerewa
repository for the best of common law rules, butrational,
ultimately superior alternativé® Not long after the MPC was
completed, for example, a new generation of crilisa scholars
led by Sanford H. Kadish began drafting casebookavity
influenced by Wechsler and Michael, even to thenpthat they
included the MPC at the end of their books as amge of a
rational code that could be compared to archaicncomlaw?

Once states began to actually adopt portions @fMIPC,
criminal law scholars then began to divide the ¢gumto two
kinds of states: those that adopted the MPC, amd rést?
Underlying this practice was, of course, a largeraf normative,
even political assumptions about the nature of ic@n law
generally. To the younger, reform-minded genenatddPC states
were in fact more progressive, more scientific, &xsb likely to
cave to popular demands for retribution and revéfyeSuch

commercial law, Llewellyn drew inspiration from tuof-the-century
anthropologist William Graham Sumner, who positedt t'folkways,” or local
practices, were always more powerful than “law waysr written rules.
WILLIAM GRAHAM SUMNER, FOLKWAYS: A STUDY OF THE SOCIOLOGICAL
IMPORTANCE OF USAGES MANNERS, CUSTOMS MORES AND MORALS 261
(1940).
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22 ganford H. KadishThe Model Penal Code’s Historical Antecederts,
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226 paul H. Robinson, Michael T. Cahill, and Usman Mimimad, The Five
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states inspired the hope that a rational crimir@deccould be
implemented across the country, one that ignoredional calls
for increased punishment, execution, and redunoféenses™’

Yet, between innovations in behavioral science kgl
change rested an entire strata of thought far reshdvom the
realm of rational inquiry, a realm that LawrenceeBman has
since called “popular legal culture” inhabited byopular ideas,
attitudes, values, and opinions” regarding law wihat law s
Acknowledging the importance of popular legal cidtwas not
something that devotees of the MPC considered aeritr their
own detriment?® One of the best examples of this was the failure
of MPC proponents Sanford Kadish and Herbert Pattkeeform
California’s penal cod&® Asked by California’s Joint Legislative
Committee to improve criminal law in the goldentst&adish and
Packer spent several years on the drafting of aareminal code,
importing many of the innovations recommended ey MPC?3*
Though many such reforms would likely have passgislative
muster, Kadish and Packer endorsed several chdngeflew in
the face of customary criminal law in Californiaciuding the
decriminalization of certain sexual behaviors, ¢éixpansion of the
insanity defense, and the liberalization of manm#aws>>? When
state Republicans read the commission’s recommiemdahat
possession and sale of less than one pound of uaiaaj be
considered a misdemeanor, for example, they redetgd such
emotional indignation that all avenues for a thafighnterchange
of points of view were quickly closed® Not long thereafter,
“the acting project director was informed by telepé that the
chairman of the Joint Legislative Committee hacthisged all of

227 paul H. Robinson, Michael T. Cahill, and Usman Wliwimad, The Five
Worst (And Five Best) American Criminal Cod@s,Nw. U. L. Rev. 1 (2000).
228 | awrence M. Friedmanotal Justice: Law, Culture, and Socieg0
BULLETIN OF THE AMERICAN ACADEMY OF ARTS AND SCIENCES 24, 28 (1986);
Lawrence M. Friedmanl.aw, Lawyers, and Popular Cultur®8 YALE L. J.
1579, 1597 (1989).

229|d.

230 Arthur H. Sherry,Criminal Law Revision in Californiad U. MicH. J. L.
REFORM 429, 434-35 (1971); Interview with Sanford H. Ksidi Alexander F.
and May T. Morrison Professor of Law, Emeritus, \dmsity of California,
Berkeley, in Berkeley, California (May 19, 2008)(file with the author).
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the members of the staff and ordered the projdtedhat once ***
Though Kadish and Packer wrote a letter protesiegdecision,
no new commission was appointed and Californiaisical code
remained largely unchanged for the remainder of tihentieth
century?®

Though Kadish later blamed “conservatives” for ik
criminal reform in California, he himself did Ié&lto make sure
that the committee’s suggestions were in line withat most
voters believed, even confessing that the acaderaibers of the
staff ran the committee meetings as “post-gradsatainars.*®
Had Kadish and his colleagues approached such agnin a
more anthropological way, focusing on the local m®r of
California voters, they might have been able toettgv strategic
concessions — much like Wechsler did in New Yorlsaving
reform?*’

Sanford Kadish’'s failure in California underscordse
importance of conveying the link between culturd anminal law
to students. Though liberalizing marijuana lawsymaave
appeared non-controversial at the time, code redmnfailed to
accurately assess the power of conservative mliti€alifornia in
the 1960s, undoubtedly substituting liberal poegi@n marijuana
use common in Berkeley and Palo Alto for more coreeve
positions in rural, working class demographics ssrthe staté®
Further, code reformers may have fared better hag temained
more closely attuned to trends in state politicartipularly a
pronounced shift towards conservatism mid-decade,vaters
recoiled at urban rioting, anti-war protest, andke&y's filthy,
free-speech movemefit

While criminal law courses can probably never ipooate
the full scope of state and local politics intoitrsyllabi, methods
of emphasizing the link between criminal law andltue
nevertheless remaft’® For example, one way to convey the link
between law and culture is to delve into the paldics of state law,

234 Arthur H. Sherry,Criminal Law Revision in Californiad U. MicH. J. L.
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showing how certain states adopted portions of M#eC, but
rejected other§™ Another is to look at courts, focusing on how
judicial opinions modified those sections of theddbPenal Code
that were adopted. True to its anthropologicaltbée drafters of
the UCC did just this, setting apart a special origa publishing
judicial modifications of the Codd? However, nothing similar
exists for the MPC, leaving most students blindh® manner in
which it has interacted with local state culturéis has led to a
problem that anthropologist Clifford Geertz ideief with top-
down, philosophical approaches to studying socigéynerally,
namely the problem with extracting “the general nirothe
particular” and then setting the particular “asids detalil,
illustration, background, or qualificatioi®® To Geertz, such
moves yield a relatively narrow understanding ohe“tvery
difference we need to exploré&*

Geertz's attention to local difference warrants selo
thought by criminal law scholars and teachers. sTikibecause
students suffer at least two distinct harms whegy tAre not
provided with a clear view of how local culture iagbs criminal
law, including the MPC. First, failing to instrustudents on
judicial modifications of the MPC, or what this ial¢ calls the
new common law, renders them less prone to undhelisig what,
precisely the law forbids, a problem that scholiéke Paul H.
Robinson have argued is a serous cont®mnTwo, failing to
instruct students on the new common law prevengsntlirom
seeing the critical role that criminal lawmakingncalay in
quieting community outrage, a phenomenon that c@miaw
scholars call the utility of dese® Though scholars revile
redundant criminal provisions, for example, sucbvfgions are
often important responses to particular momentsahmunity
outrage?*’ As scholars Paul Robinson and Michael T. Cahiteno
for example, “[i]f there is a series of drive-byosiiings, or a
particularly scary home invasion case, or someachigs, a
common response is to create special offensesaichn ef these
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particular kinds of conduct, even though they dreaaly fully
criminalized and, where possible, prosecutéd.” While both
Robinson and Cabhill find such behavior reprehensiblen they
agree that the public are affected by such moveguahly
precluding average voters from doing even more@asrdamage.

What, skeptics might ask, might voters do? Citizen
deprived of immediate responses to gruesome cnnagsretaliate
by electing tough-on-crime representatives who epdmposing
harsher penalties on all offendéf8. Outraged citizens may also
refuse to channel public funds into the defens¢hefaccused, a
serious problem for public defenders across theddnState$>®
Though downplayed by criminal law scholars, in othverds, the
problem of voter outrage might actually be onehaf thost serious
— yet underestimated — forces acting on Americaisinal justice
system, even today.

V1. CONCLUSION

Though criminal law scholars continue to divide éman
jurisdictions into Model Penal Code and common Huates, it is
not clear that such divisions retain any real pedaml value. As
this article has shown, no state in the Union cws to follow the
ancient common law of England, nor does any statt without a
criminal code. Indeed, out of the sixteen staled tid not adopt
the Model Penal Code — a move that has since ttel@ghem into
the common law category — none adhere to anyttiag might
remotely be called English common law.

As we have seen, all common law states have lorag s
codified their criminal law, reserving the enforaam of ancient
common law crimes to “reception statuté3-"Yet, the use of such
statutes is exceedingly rare, confined to idiosgticy nineteenth-
century-era offenses like “being a common scolad &urning a
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Save the States from Themsell/&3110 STATE J.CRIM. L. 169, 171 (2003).
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assault. Here, an attempted murder charge actbaihgs with it a lower
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body in a cellar furnacé® Archaic at best, these types of
offenses hardly warrant the sustained attentiofirsf year law
students>®

Even the argument that certain states codifiedncomlaw
terms is hardly a justification for continuing tlm®mmon law
divide®* As this article illustrates, most states haveslagvely
altered what might once have been considered comlaan
offenses, creating an entirely new form of Americaiminal
law.?*> To take just a few of the most glaring examplat,
American states save one (South Carolina) unaniipoagected
British rules of homicide by dividing murder integrees>® All
American states (including South Carolina), themtwan to grade
forcible felonies, independent of British souré&s.Such grading
alone sets American criminal law apart, even makimgmodel for
reforms later enacted in the United Kingd&th.

Further, classic common law terms like malice
aforethought — the bane of first year criminal Istudents —
suffered a dramatic decline in use in the Unitedtest over the
course of the Twentieth Century, as states enatttent own,
unique requirements of mental staté.To date, only six states out
of fifty continue to employ malice aforethoughtas indicator of
first degree murder, hardly enough to warrant ssthattention in
criminal law courses, even at national sché8ls.

The same can be said of conduct and attendant
circumstance rules. To take just a few examplesdact rules in
classic common law crimes such as rape have beelarfuentally
altered in the United States, pushing them awamw fileeir English
roots. > North Carolina — often considered one of the most
traditional common law states - actually pioneerdue
liberalization of force requirements, allowing gsito infer force
where only a threat existetd?

The occlusion of cultural influences on criminawl is
perhaps one of the greatest reasons for endingyti®logy of the
common law staté®® Perhaps no better example of this exists than
California’s drive-by-shooting statute, designatiagyone who
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discharges a “firearm from a motor vehicle intenéilly at another
person outside of the vehicle” guilty of first degr murdef®*
Rather than a reflection of ancient common law wloef this
statute represents a direct product of local craniculture in
California®®® Understanding the manner in which such local
cultures impact criminal law is considerably mormeportant to
students than regurgitations of lost common lawtritoes.

Just as the notion of the common law state hasrbec
increasingly anachronistic, so too has the conekithe Model
Penal Code jurisdictioff® Though thirty four states adopted
portions of the MPC, no state adopted all dfit. Further, even
those states that adopted significant sectionshef Gode still
retained key aspects of their old 1af%%. For example, the MPC's
recommendation that inchoate crimes be punishedséimee as
completed crimes won no supportéts. Neither did the MPC’s
elimination of felony murder, nor its eliminatiori the overt act
requirement for conspiracies to commit violent feés>’°

Much of the MPC'’s failure to be adopted in totoswts
incongruity with local, cultural valugs? One of the most glaring
examples of this was the MPC'’s treatment of stayutape?®’?
While MPC drafters felt comfortable reducing the &g victims to
ten, state legislatures balked, refusing to let ajotraditional
attitudes regarding sex and childrén.

The same held true for murder. Convinced thatifigra
like premeditation and deliberation had been rezdl@neaningless
by courts, MPC drafters de-graded the crime, omlfirtd that first
degree murder enjoyed a strong cultural curréfityin state after
state, legislatures rejected the Code’s mono-munder retaining
first degree murder for instances where the pubikmanded
retribution, but second degree where defendantsvepro
sympathetié” That no ostensible difference existed between the
two, especially after premeditation and deliberaticould be
formed in an instant, proved, in the end, irrelévan

Another locus of cultural resistance emerged adotie
death penalty. Though personally opposed to damitaishment,
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MPC Reporter Herbert Wechsler struggled to remaimsiive to
popular support for the penalty while implementihg MPC in
New York?’® As a result, New York's Temporary Commission
did away with the mandatory death penalty for afinis of first
degree murder, but retained capital punishmentHerrare cases
where a defendant murdered a police officer oropriguard’’
Though such concessions helped the revisions gmigh in 1972,
state legislators proved unable to resist the tatiget to add more
exceptions to the rule every year after that, w@tety resulting in a
triptych of local panics over contract killings,tméss eliminations,
judicial assassinations, and serial killer scaf@s.

Even as state legislatures proceeded to alterMbdel
Penal Code — as happened in New York — so tootdie sourts
intervene, engendering nothing less than a new aomiaw?’®
Perhaps the most devastating example of such lathveajudicial
elimination of the MPC’s expectation that prosecsitthoose only
one mental state per offerf8. As Herbert Wechsler put it
“[s]ince a particular crime must actually be inteddthe charge
must be precise and must not permit the jury tovimbrine actor
on one of several mental staté&'” Judges disagreed. In all thirty-
four states that adopted the Code, judges madeckanoof its
MPC provisions by allowing prosecutors to proceadacstring of
alternate possible mental states for the same se#f&h

Judges also tinkered with the offenses themséfiedn
some MPC states, judges ignored the MPC'’s ordé¢ratt@mplice
liability not be ascribed based on the natural grdbable
consequences of an accomplice’s actfdfisin other states, judges
simply created new rules that replaced natural anubable
consequences, holding for example that accomplemdd be
found guilty for “those crimes which [they] couldkasonably
anticipate would be a part of that condu&t”

When new rules did not work, judges returned tbanes,
infusing the MPC with local law. For example, evdrough
Arkansas adopted the MPC’s notion of extreme ematio
disturbance — a defense that replaced the heatssign defense to
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first degree murder — state judges quickly readralds into the
new law, requiring that there be no cooling off g¢irnetween the
provocation and the criminal & Likewise, lllinois judges
avoided the MPC'’s order that accomplices not bd hable based
on the natural and probable consequences of tbeana, holding
instead that “any acts in furtherance” of a “commmminal
design,” constituted grounds for prosecutidh.

Secreted over almost a fifty year period from 1862010,
judicial modifications of Model Penal Code rulesbady nothing
less than a new common I&#. That casebooks and treatises do
not focus on this law is mystifying. However, evie most pro-
MPC criminal law theorists have begun to doubt toatinued
relevance of the cod® According to criminal law scholar
Markus Dubber, an ALl enthusiast, the Model Penald&
“belongs to a bygone era of American penal I&®."Built on the
twin theories of deterrence and treatment, Dubloeticues, the
Code “no longer enjoys the broad consensus it nhgkt had in
the 1950s.#*

Indeed it does not. Though criminal law casebooks
continue to present the MPC as an innovative, teedarm, it is
rapidly approaching its fiftieth birthday. At itaception half a
century ago, it dovetailed nicely with prevailingerids towards
modernism in law — a Benthamite moment during whationality
and science eclipsed history and anthropofdgyHowever, the
devolution of the Model Penal Code in the lattelf led the
twentieth suggests that history and culture maydggining lost
ground®®® Indeed, the very criticisms of state codes adedrizy
scholars — that they are incoherent, sedimentan eedundant —
only confirms the Burkean critique of Bentham, ngmeat law
itself cannot be understood by logical principlex ascientific
rules, but requires a close study of the historgl anlture of a
particular society™

Judicial opinions and state statutes provide gisth a
study. Though criminal law scholar Markus Dubbeas lieclared
that “[tlhe age of the common penal law is oventd dhat “[p]enal
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law is now made in codes by legislators, not inrcopinions by
judges,” even a cursory look at the manner in wiuchrts have
modified Model Penal Code provisions, or what thiscle calls
the “new common law,” suggests this is incorfétt. In fact,
criminal law may be enjoying a renascence of nemroon law
principles. How? While the mid-point of the Twietih century
witnessed a spike in modernist thought, of whiah BMPC was a
product, the 2% Century looks to be a much different era, marked
by a return to “historical and prescriptive moddsttmught.’?*
Perhaps the biggest example of this is the reaggef interest in
empirical legal studies, an anti-philosophical imgubent on
understanding the law as it is, not as it mighigwen should be.

Some of the MPC’s most fervent supporters undedstoo
this. As much as Wechsler resisted the commonflawexample,
he never lost sight of local community norms ancklpcultural
values. While serving on New York’s Temporary Coission to
revise its Penal Law in 1963, for example, Wechstarsistently
prodded the Committee to consider local attitudé¥echsler’s
concern that criminal law coincide with communiiwes is often
lost in criminal law courses, particularly as tearshstruggle to
maintain the false dichotomy between common law Kutlel
Penal Code states. Setting aside this dichotoraitakif criminal
law scholars want to bring the course back to eé&ththeir
students.  Currently, simple comparisons betweenCMéhd
common law states obscure the manner in whichtstgtliaw and
case law intertwine, even as they leave studergsing the close
relationship between criminal codes and local norig contrast,
focusing on the New Common Law enables studente&how
even the most scientific of codes ultimately fintlf bending,
and being bent, to suit judicial will.

One final point is worth mentioning. Though thepewt of
popular will on criminal statutes has been crigcizby law
scholars like Paul Robinson and William J. Stuotiminal law’s
close tie to popular democracy remains unavoidaBle.Not
emphasizing this to students can lead to dire tgsainong them a
recurrent tendency to downplay the significancdoafl voters,
and also to miss important cultural formations tinaty or may not
make certain litigation strategies, or reform atésn unworkable.
Perhaps no better example of this exists thanaiweré of Model
Penal Code enthusiasts like Sanford Kadish to sstaky reform
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California’s criminal code in the 1960s — a burdke state bears
to this day.
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