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PROPERTY AND POLITICAL COMMUNITY: DEMOCRACY,
OLIGARCHY, AND THE CASE OF UKRAINE

Monica EPPINGER*

ABSTRACT

Widening wealth gaps in Western democracies have brought new scru-
tiny to relationships between property and political community. For the
prior quarter century, Western legal scholars have urged privatization
around the globe as the key to a virtuous circle of “market democracy.”
This Article traces the origins of the market democracy consensus to ideas
that identify positive features of political community—liberty, wealth, or
democracy—uwith private property ownership. Fieldwork in Ukraine,
where Western privatization advice was followed at a time of founding a
new polity, provides data to compare predictions with outcomes. Two
unexpected figures—the Oligarch and the Precariat—emerge from the
newly privatized countryside. Research into the micropractices of priva-
tization counter-intuitively exposes private property as potentially work-
ing against democracy. The findings from this research are that
oligarchy is a possibility, distribution is a problem, and relationships
between property and democracy are not always mutually felicitous.

INTRODUCTION: PROPERTY AND PoOLITICAL COMMUNITY

The relationship between property and political community has
recently come under renewed scrutiny. Anxiety about the resili-
ence of democracy in a time of widening wealth gaps! and growing

*  Assistant Professor of Law and of Anthropology, Saint Louis University. J.D., Yale
Law School and Ph.D., University of California Berkeley. I thank Susan Rose-Ackerman,
Bob Ellickson, Jim Whitman, Carol Rose, Intisar Rabb, and Duncan Kennedy for feedback
and Laura Nader for support for the project. Portions of this paper benefitted from pres-
entation at the Stanford/Yale Junior Faculty Workshop, an American Society for Compara-
tive Law workshop, the Danyliw Seminar in Contemporary Ukrainian Studies, the
American Association of Law Schools Comparative Law session, at Harvard, New York Uni-
versity, Wake Forest, Washington University, and Saint Louis University Schools of Law,
and at Kyiv Polytechnic Institute Department of Sociology. Research was supported by
National Science Foundation, Fulbright-Hays, and Yale Law School Olin fellowships; and
Yale Agrarian Studies, Yale European Studies, and University of California Berkeley Pro-
gram in Post-Soviet Studies grants.

1. SeeJohn P. McCormick, Keep the Public Rich, but the Citizens Poor: Economic and Politi-
cal Inequality in Constitutions, Ancient and Modern, 34 CarpOZO L. Rev. 879 (2013) (arguing
economic inequality invariably undermines political equality and hence liberty); see also
Josepn E. SticLiTz, THE PrRICE OF INEQUALITY: How TopAy’s DIVIDED SOCIETY ENDANGERS
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institutional closeness between governments and financial capital?
have raised concerns in industrialized democracies of a drift
towards oligarchy.® While questions about property and political
community go back at least to Aristotle,* the post-Cold War period
has seen the role of property in democracy celebrated as much as
investigated.> New developments suggest the recent past deserves
reconsideration.

The dearth of critical examination is all the more surprising
given property’s prominence. Property in theory and property in
ideology are two protagonists of the history of the twentieth cen-
tury. Major social theories like socialism and liberalism depend on
property as their primary explanatory principle. Theory inspired
twentieth-century revolutions that took fundamental change in
land tenure regime as a central goal. Property assumed an equally
prominent role in ideology during a Cold War in which geopoliti-
cal rivals made differing property regimes a linchpin of self-defini-
tion. At the Cold War’s end in 1991, property theory became a
tool for diagnosing systemic ills and property doctrine, a proposed
remedy. It was a time when, surveying draft post-socialist constitu-

Our Future (2013); TimotHY NoaH, THE GREAT DIVERGENCE: AMERICA’S GROWING INE-
QUALITY Crisis AND WHAT WE Can Do Asour It (2013).

2. See, e.g., Simon Johnson, Financial Oligarchy and the Crisis, 16 BROWN ]J. WORLD AFF.
159, 159-60 (2010) (arguing the 2008 financial crisis resulted from “political capture,” the
financial sector’s relationships with government); see also, e.g., Simon Johnson, The Quiet
Coup, Atrantic (May 2009), http://www.theatlantic.com/magazine/archive/2009/05/
the-quiet-coup/307364/ (explaining prevalence of “cultural capture,” a form of oligarchy
ruling not through coercion but through suasion in favor of more and unregulated
finance).

3. SeeJoseph Fishkin & William E. Forbath, The Anti-Oligarchy Constitution, 94 B.U. L.
Rev. 669, 669-70 (2014) (proposing that as structures of opportunity narrow, the U.S. is
becoming an oligarchy rather than a republic).

4. See Aristotle, Politics 191-92 (Benjamin Jowett trans., Random House 1943 (306
B.C.)) (“Great then is the good fortune of a state in which the citizens have a moderate
and sufficient property; for where some possess much, and the others nothing, there may
arise an extreme democracy, or a pure oligarchy; or a tyranny may grow out of either
extreme”); see also, e.g., 1 MONTESQUIEU, 1 SPIRIT OF THE Laws, 50-51 (facsimile reprod.
1984) (1751) (suggesting republican virtue cannot bear great disparities of wealth, requir-
ing equality and “mediocrity” of fortunes), cited in Carol Rose, Property as the Keystone Right?,
71 NotreE DaME L. Rev. 329, 359 (1996) [hereinafter Rose, Keystone Right].

5. See, e.g., John Williamson, What Washington Means by Policy Reform, in LATIN AMERI-
cAN ApjusTMENT: How MucH Has HappeENED? 5 (John Williamson ed., 1990) (identifying
ten principles followed by Latin American governments to deal with the 1980s debt crises,
including privatization of state enterprises and legal security for property rights, a set that
became known as “the Washington Consensus”).
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tions, the right to real property could be called the “most sacred.”®
It was, in legal scholarship, the Property Moment.”

A goal emerged for Western-led reform efforts around the
world,® a system of economics and governance that came to be
called “market democracy.”™ This seemingly straightforward
goal—still guiding action today—unites under one banner several
competing (and in some respects, unreconciled) programs.!® Ana-
lyzing its origins and outcomes is a primary goal of this Article. As
a policy and ideal, “market democracy” was articulated and propa-
gated from West to East across many powerful discourses: econom-
ics, technical advising, diplomacy, advertising. This Article focuses
on law as a discipline from which some of the logic of market
democracy emerged and as the discipline upon which other disci-
plines relied to test the sufficiency of logical claims. This Article

6. Mark Ellis, Drafting Constitutions: Property Rights in Central and Eastern Europe, 19
Yare J. INT’L L. 197, 198 (1994) (calling the right to real property “the most sacred” among
economic and social rights in draft post-Socialist constitutions).

7. As evidence of interest in property as a constitutional right in U.S. legal scholar-
ship of the time, see, e.g., JamEs W. ELy, JrR., THE GUARDIAN OF EVErRy OTHER RIGHT: A
ConstiTuTIiONAL HisTORY OF PROPERTY RiGHTS (1992). Coincidentally, the sunset of the
socialist bloc coincided with a growing “property rights movement” in the United States.
On the latter, see Rose, Keystone Right, supra note 4, at 329 n.2 (1996) (finding property
rights movement expressed in state legislatures’ acts to restrain governmental “takings” of
private property). As an example of scholarly advocacy in the Property Rights movement,
see, e.g., Brief for The Cato Institute as Amicus Curiae Supporting Petitioners, Kelo et al. v.
City of New London, 545 U.S. 469 (2005) (No. 04-108) (authored by Richard Epstein and
Mark Moller).

8. For critique of U.S.-led economic reform efforts in central and eastern Europe,
see JANINE R. WEDEL, CoLLISION AND CoOLLUSION: THE STRANGE CAseE OF WESTERN AID TO
EasTerN EuropE (2011) [hereinafter WEDEL, CoLLISION AND CoLLusION]. For analysis of
pattern of Western attempts to transplant legal systems and norms, see Uco MATTEI AND
LAURA NADER, PLUNDER: WHEN THE RULE OF Law 1s ILLEGAL (2008). But see James Q. Whit-
man, Western Legal Imperialism: Thinking about Deep Historical Roots, 10 THEORETICAL INQ. L.
305 (2009) (arguing the roots of Western attempts to export legal reform are part of a
missionizing impulse extending much farther back than Mattei and Nader posit, to 700-
1000 C.E.).

9. See, e.g., Anthony Lake, U.S. Nat’l Sec. Adviser, From Containment to Enlarge-
ment, Remarks at Johns Hopkins University School of Advanced International Studies
(Sept. 21, 1993), [hereinafter Lake, Containment to Enlargement], available at http://
www.mtholyoke.edu/acad/iterl/lakedoc.html (stating the U.S. in 1993 has an obligation
and opportunity to lead “people on every continent” who are concluding “America’s core
concepts — democracy and market economics” are “the most productive and liberating
ways to organize their lives.”). See infra Section II.C. (discussing the emergence of a “mar-
ket democracy” consensus from discordant property traditions).

10.  See Gregory S. Alexander, A Fourth Way?: Economic Transformation in the Post-Commu-
nist World, 20 CornELL L. F. 3, 8 (1993) [hereinafter Alexander, A Fourth Way] (warning
that “market economy” is a vague concept that permits people to read into it a range of
conflicting values).
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also focuses on law because Western legal academics inserted
themselves into advocacy of post-Soviet reforms in powerful ways.

Western thinkers, predicting felicitous relationships between pri-
vate property and democracy,'! identified private property as the
key to market democracy.!? Legal scholars weighed in.!3 At a time
of fundamental systemic change, a basic political and economic re-
ordering, Property was set loose to do its work. Property became
the sine qua non of peaceful regime change, a fundamental consti-
tutional issue, the key right to a liberal order.!*

We now enjoy a vantage from which to assess results in years fol-
lowing the Property Moment. Did property deliver? Or rather,
What did property deliver? This Article, following Frank
Michelman and Duncan Kennedy’s admonition that the economic
efficiency of private property be tested rather than assumed!?, like-
wise subjects the promises of Property in regard to political com-
munity to empirical investigation. The case I investigate is post-
Soviet transformation in Ukraine.

Ukraine presents a prime candidate for such a study for several
reasons. An object of intense Western advising,'¢ Ukraine adopted

11.  See Lake, Containment to Enlargement, supra note 9 (“Both processes strengthen
each other: democracy alone can produce justice, but not the material goods necessary for
individuals to thrive; markets alone can expand wealth, but not that sense of justice with-
out which civilized societies perish.”).

12. See infra Section II.C. (tracing the place of private property in discussions of
democracy reforms). But see Stephen S. Cohen & Andrew Schwartz, The Tunnel at the End of
the Light: Privatization in Eastern Europe, 7 TRANSNAT'L Law. 7, 11-12 (1994) [hereinafter
Cohen & Schwartz, Privatization in Eastern Europe] (arguing against rapid privatization in
former socialist countries to allow time for development of regulatory institutions).

13.  See, e.g., Rose, Keystone Right, supra note 4; Cass R. Sunstein, On Property and Consti-
tutionalism, 14 Carpozo L. REv. 907 (1993); Alexander, A Fourth Way, supra note 10. At the
time, Michael Heller did not participate as an academic; rather, he advised directly, serving
as a World Bank consultant to post-socialist governments on matters including land priva-
tization; see Michael A. Heller, Property Rights: A View from the Trenches, 19 YALE J. INT’L L.
203, 203 [hereinafter Heller, View from the Trenches]. For his scholarly reflection on the
changes of that time, see Michael A. Heller, The Tragedy of the Anti-Commons: Property in the
Transition from Marx to Markets, 111 Harv. L. Rev. 621, 628 (1998) [hereinafter Heller, Anti-
Commons].

14.  See Rose, Keystone Right, supra note 4 (summarizing seven arguments that property
is the key to liberal order).

15. Duncan Kennedy & Frank Michelman, Are Property and Contract Efficient?, 8 HoF-
sTRA L. Rev. 711, 744, 749 (1980) (arguing that the incentive effects of property and con-
tract rules cannot be known without empirical investigation).

16. Ukraine became recipient of the third-largest package of U.S. assistance in the
world, second only to assistance provided to Israel and Egypt under the Camp David
Accords; subtracting military assistance, Ukraine was first in U.S. assistance in the world by
1996. See 1996: The Year in Review, UxkrR. WEEKLY (Dec. 29, 1996), http://www.ukr
weekly.com/old/archive/1996,/529609.shtml; see also OFriCE OF THE COORDINATOR OF U.S.
AssiSTANCE TO THE NIS, U.S. DEP’T ST., GOV'T ASSISTANCE TO AND COOPERATIVE ACTIVITIES
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property reform as part of a fundamental political restructuring.
This investigation is timely, coming after privatization has passed
through its legislated implementation period. Finally, Ukraine is
currently in an acute position of taking stock and assessing the
results of post-Soviet experiments. In a time of our own concerns
about property and political community, we face a common set of
questions.

Taking Western advice, the Ukrainian parliament passed a Land
Code providing rights to private ownership in land in 2001 with a
five-year implementation period beginning in 2002.'7 To investi-
gate the results, I conducted on-site field research on the Land
Code and its implementation at intervals beginning shortly after
the implementation period began in 2002, totaling more than
twenty months over twelve years.!® Among agriculturalists, I con-
ducted interviews and observation on two different types of farms:
parcels farmed by smallholders as allocated by the state and farm-
lands that have since been consolidated.'® I also interviewed par-
liamentarians, rural outmigrants, judges, small agribusiness
managers, and oligarchs. This Article reports my findings.

Assessing gains or losses from following Western property doc-
trine is worthwhile in itself, but market democracy advising prom-
ised more. Accordingly, this Article concentrates on critical
inquiry into claims about relationships between property and polit-
ical community. Amid a fresh preoccupation with the “basic con-
ception of political community”?° and analysis of structural features

wiTH THE NEW INDEP. STATES OF THE FORMER SOVIET UN1ON FY 1996 RerPoRT (1997), availa-
ble at http://www.fpa.org/usr_doc/37315.pdf.

17. Land Code of Ukraine, 2001 Laws No. 2905-III (Uryadovy Kur’yer [Government
Courier, the official reporter of the Cabinet of Ministers of Ukraine], Nov. 15, 2001) [here-
inafter Land Code].

18. Field research in Ukraine took place over two months in 2002, fourteen months
in 20062007, and in follow-up trips in 2009, 2012, 2013, and 2014.

19. This research was further informed by my two and half years’ experience as a U.S.
diplomat stationed in Embassy Kiev, serving as embassy liaison to parliament during the
drafting, passage, and early implementation of Ukraine’s post-Soviet constitution in 1996
and 1997. See BUREAU OF DEMOCRACY, HUM. RTS. AND LaB., U.S. DeP’T ST., COUNTRY HUMAN
RigHTs REPORT ON UKRAINE (1996), available at http://www.state.gov/www/global/
human_rights/1996_hrp_report/ukraine.html.

20. “Political community” emerged in U.S. Constitutional jurisprudence in the early
1970s. See Dunn v. Blumstein, 405 U.S. 300, 344 (1971) (allowing a state law imposing
residence requirement for voting rights because it may be necessary “to preserve the basic
conception of a political community”), aff’d in Sugarman v. Dougall, 413 U.S. 634, 642—-43
(1971) (recognizing a state’s broad power to define its “political community”).
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that shape it,2! relationships between property and political com-
munity deserve their analytical due.

Roabpmar

The first two Sections of this Article describe encounters
between U.S. bodies of property theory and Soviet practice in
order to trace the emergence of market democracy as an ideal with
property at its core. In Section I, I identify three significant bodies
of thought—three explanations of the relationship between prop-
erty and political community—shaping Western legal thinkers’
background?? in the 1980s and 1990s. These bodies of thought
have their own folk histories, totemic personages, and consciously
deployed icons. My aim here is not historiographical, to relate for
each a definitive version or to “correct” misperceptions of current
thinkers about their own intellectual roots. The historical material
cited is, instead, meant to relate these thinkers’ accounts on their
own terms.?® Ideas matter, as do their embedded understandings
of human nature. Reviewing their various claims and logics helps
us to understand what is meant by “market democracy” and how
that term encompasses goals arising out of uncoordinated and
potentially irreconcilable idioms.

U.S. legal thinkers informed by these three accounts of property
encountered a well-developed body of property theory, legal doc-
trine, and practice in the former Soviet republics. In Section II, I
briefly describe Soviet property in theory and practice, the institu-
tional field upon which Western legal theories were brought to
bear. The second part of Section II deals with encounters between
U.S. theory and Soviet experience. A critique of the Soviet prop-
erty regime, extending Western scholarship on the commons,
became formulated as diagnosis and contributed to casting private
property as remedy. The process of getting from socialism to mar-
ket democracy, the “curative process,” was privatization. Together,

21.  See James A. Gardner, Federalism & Subnational Political Community, 127 Harv. L.
Rev. F. 153, 154-55 (2013-2014) (describing qualities that make a community a “political
community,” as a state should be, if it is to check overextensions of national power under
U.S. constitutional plan); see also Gregory S. Alexander & Eduardo M. Pefialver, Properties of
Community, 10 THEORETICAL INQUIRIES L. 127 (2009) [hereinafter Alexander & Penialver,
Properties of Community].

22. For explanation of background, see JOHN SEARLE, INTENTIONALITY: AN Essay IN
THE PHILosopHY OF MIND 143-44 (1983).

23. The method of trying to understand a person’s patterns of thought on their own
terms undertaken here is referred to as an emic approach. (The alternative is a cross-cul-
tural etic approach.) See KENNETH PIKE, LANGUAGE IN RELATION TO A UNIFIED THEORY OF
THE STRUCTURE OF HUMAN BEHAVIOR (1954).
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the first two Sections describe the work that property as an analytic
category does in competing theories of the late twentieth century.
Overall, they give background for Sections III and IV, which show
how the patient fared once the remedy was applied.

Section III, reporting from the field, tells the story of a post-
privatization rural boomtown characterized by explosive growth—
not in population, but in the productivity of its agricultural sector.
It shows how privatization operates together with other experimen-
tal forms in the lived experience of post-socialism, how oligarchy
puts down roots in the soil of private property ownership. Section
IV describes alternative spaces away from the intense cultivation of
property profits and patron-client relations, in which implementa-
tion of the same laws has given rise to different outcomes. What I
call the “ghost town” is deserted both of prosperity and part of its
population, but not of democratic forms, which are robust and
lively. The central figure arising from each of these contexts defies
predictions. These two Sections reveal some of the micropractices
of transition to a private property regime and the legal doctrines
that provide the framework for those practices. This is the context
in which a nascent oligarchy has been built and from which impov-
erished former collective farmers have fled. The former became
the object of mass protests in Ukraine in 2014; the latter, members
of the masses that toppled the government.?* Between the two, we
find practices, patterns of thought, and forms of sociability that
may be assets in constructing a livable future.

Existing scholarship and policy present the relationship between
private property ownership and democratic governance as a virtu-
ous circle: property, serving both economic and political ends, pro-
motes both prosperity and democracy.?> My main finding reported
in the Conclusion is that the beneficial effects of private property
ownership on democracy are not as uniform as predicted. When it
comes to wealth gaps, political community, and state vulnerability,
Ukraine may present a precocious case to which those in other
industrialized countries should attend. This is a moment of great
vulnerability for the Ukrainian state, and the story narrated here
gives background on key features of the political structures that
have made it so. In addition to rounding out the picture of what is
occurring on the ground in Ukraine, we gain insight into settings

24.  See, e.g,. Andrew Higgins, With President’s Departure, Ukraine Moves Toward a Murky
Future, N.Y. Times, Feb. 23, 2014, at A15 (describing mass demonstrations and the flight of
the government they opposed).

25.  See infra Part 11.C.
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closer to home through a fresh perspective on relationships
between property and political community. This work may provide
a humbling reminder of unintended consequences of exporting
legal doctrines, or inspire wider consideration of the illiberal
results of liberal initiatives.

I. ProrerTY AND PoOLITICAL COMMUNITY: THREE ACCOUNTS

With the passing of Soviet state socialism, a new system of politi-
cal and economic organization including a new property regime
could be considered in its place, evoking for Western scholars and
experts pre-existing understandings of how property works in con-
stituting political community. The bodies of theory outlined in this
Section each provide an account of how property and systems of
governance are related. In each, a different figure?¢ of the prop-
erty owner emerges. Discerning that figure lends insight into
assumptions made about human nature embedded in the theory.
In other words, just as each property theory has its own account of
the relationship between property and polity, its own political the-
ory and sociology, each property theory also incorporates its own
understanding of the human, its own anthropology. Given the
focus on political community, this Section concentrates on political
rather than economic claims of property theory. What follows here
are paradigmatic accounts, reflecting a moment in which nuance
was flattened; these accounts may seem commonplace, but it is in
their very taken-for-grantedness that their power lays.2” It is also
there that we find their capacity to surprise us.2® Together they
provide some of the intellectual equipment that U.S. legal thinkers
brought to bear when the Soviet Union broke up in 1991.

A.  The Liberty of Persons Account

The Liberty of Persons account starts from a conceptual division
between a private sphere and a state sphere. The private is a
trusted sphere for activity, interaction, and association between
individual actors. The state and the exercise of its authority are

26. These figures are not, strictly speaking, members of an economic “class.” They
stand for those positioned in a particular way within the economic order and sharing cer-
tain formations of affect, ethics, and aesthetics. They are characterized by their hopes,
dreams, and fears as much as by economic activities or social affiliation.

27. For an anthropological account of the power of things taken for granted, see gen-
erally Laura Nader, Controlling Processes: Tracing the Dynamic Components of Power, 38 CUR-
RENT ANTHROPOLOGY 711 (1997).

28.  See infra Sections III & IV (relating some of the actual outcomes instituting private
property).
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viewed skeptically. Personal autonomy and individual liberty are
most prized,?° and for them, property plays a major role in two
respects. I refer to them as “liberty against the state” and “liberty
within the private.”

1. Property Liberty: Against the State

In the first version of the Liberty of Persons account, property
rights are an element of personal autonomy, or even a necessary
condition of individual liberty.?® The private sphere provides the
individual a space for defense against the depredations of the state.
State and private are co-constitutive in this account. By that, I
mean the shape of one determines the shape of the other. To
understand the private sphere in which property plays such an
important role in the Liberty of Persons account, one must under-
stand how its adherents conceptualize the nature of the state and
the threats the state poses against which the private sphere is to
provide defense.

The contemporary Liberty of Persons account still bears outlines
of the shape it took in the eighteenth century, when absolutist aspi-
rations had arisen across Europe and revolution against them was
fomenting in the Americas.®! The writings of Englishmen John
Trenchard and Thomas Gordon from that time, collectively called
Cato’s Letters®2, are emblematic of a Libertarian philosophical

29.  See, e.g., Steve Pejovich, Liberty, Property Rights, and Innovation in Eastern Europe, 9
Caro J. 57, 57-58 (1989) (While the “real issue” in comparing socialism and capitalism is
their “comparative efficiency,” the value of a social system is simply “not verifiable by
econometric techniques” because it must be evaluated regarding its effects on “liberty,
human creativity, and new opportunities.”).

30.  See, e.g., RICHARD EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT
DomamN (1985) [hereinafter EpsTEIN, TAKINGS].

31. By “absolutism,” detractors in England and on the continent meant mechanisms
and procedures by which the arbitrary power of the state — principally, but now exclu-
sively the monarch — was enhanced. Strictly speaking, absolutist monarchy was only
achieved in Denmark when the estates dissolved themselves and transferred all political
power to the king, but monarchists elsewhere aspiring to it took measures to weaken or
evade the powers of representative bodies. For discussion of absolutism in the context of a
history of ideas, see generally, QUENTIN SKINNER, THE FOUNDATIONS OF MODERN PoLITICAL
TroucHT: VoL. II: THE AGE OF REFORMATION (1978).

32.  Writing under the pseudonym “Cato,” Trenchard and Gordon produced a series
of articles (144 in three years, published in the London Journal and British Journal) that
became known collectively as Cato’s Letters. On the circulation of Cato’s Letters and cur-
rency of their ideas among American revolutionaries, see, e.g., CLINTON ROSSITER, SEED-
TIME OF THE REPUBLIC: THE ORIGIN OF THE AMERICAN TRADITION OF PovLiTicaL LiBerTy 141
(1953) (asserting Cato’s Letters rather than Locke’s Civil Government was the most popu-
lar source of political ideas in colonial America).
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stance still trenchant today.?® Cato’s Letter No. 25 gives a repre-
sentative example of influential early Libertarian views on state
power, tyranny, and property.>* Tyranny, in this account, stems
from structural sources for which any particular form of govern-
ment, including representative government, is no panacea. Any
government falls prey to a divergence in interests between those in
power and those governed.?> Access to state power and the nature
of dominion, rather than any particular person’s failings, leads
inevitably to tyrannical tendencies in rulers.3¢

Power is, in the Cato account, uniquely, an attribute of the state.
In its less suspicious iterations, power is amoral, like fire; like fire,
power has the potential to serve humanity but is inherently danger-
ous and must be controlled.?” Unrestrained, or “lawless” power3®
breeds many ills, visiting on individuals bloodshed and infringe-
ment of property rights® and on nations, aggregate biopolitical
and wealth effects.?® Where “lawless power” is the problem, law
can be one of the solutions*!' (a nascent argument for a rule of
law): legal restraints should first be used to control those in
power.*2 The state should also safeguard the private sphere by pro-
tecting property rights and preserving law and order,*? in a world

33.  See, e.g., About Cato, CATO INST., hitp://www.cato.org/about (last visited Mar. 18,
2015) (explaining that U.S. Libertarian think-tank The Cato Institute takes its name from
the collective name for the Trenchard-Gordon articles, Cato’s Letters).

34. Thomas Gordon, Cato’s Letter No. 25, Considerations on the Destructive Spirit of Arbi-
trary Power. With the Blessings of Liberty, and our own Constitution, (Apr. 15, 1721), available at
http://classicliberal.tripod.com/cato/letter025.html.

35. Id. (Divergence in interests between governing and governed is “the hard fate of
the world.”).

36. Id. (A “cruel spirit” may not be a tyrant’s natural character but is owing to “the
nature of the dominion” he exercises.).

37. Id.

38. Id. (“Lawless power” is so “monstrous” and the human so weak that a person
“ought never to be trusted with a power that is boundless.”).

39. Id. (An arbitrary prince and his subjects destroy one another, they plotting against
his life, he “shedding their blood, and plundering them of their property.”).

40. Id. (“The great continent of America is almost unpeopled, the Spaniards having
destroyed, ‘tis thought, about forty millions of its natives . . . .”). See also, e.g., MILTON
FrIEDMAN, THE RELATION BETWEEN EcoNomic FREEDOM AND PoLiTicAL FREEDOM, CAPITAL-
1sM AND FrReEEDOM 7—21 (1962).

41. Id. (“Good laws make a good prince, if he has a good understanding; but the best
men grow mischievous when they are set above laws [. . .]”).

42. Id. (Because power “is apt to break its bounds, in all good governments nothing,
or as little as may be, ought to be left to chance, or the humours of men in authority: All
should proceed by fixed and stated rules, and upon any emergency, new rules should be
made.”).

43. James Madison, Property (Mar. 27, 1792), reprinted in 14 THE PAPERS OF JAMES
MaADbIsON 266, 266—68 (Robert Rutland et al. eds., 1983) (“Government is instituted to pro-
tect property of every sort . . ..”); see also FrRieEbMAN, “The Role of Government in a Free
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in which the primary threat to property owners comes from the
state itself.

In this account, property proves an inseparable part of the con-
ception of the private sphere. Private property in this schema
becomes a setting, a redoubt, for the autonomous person,** so
important for the individual that rights to private property have
been characterized as central to a system of “natural rights™®
inhering to any physical person. There are differences across itera-
tions but in any of the anti-tyranny Liberty of Persons accounts,
private property is indispensable either as a constituent element of
the private sphere, as a right conceptually inseparable from indi-
vidual liberty, or as a precondition for individual liberty. The
proper role (if any) for government is reduced to restraining rulers
and safeguarding the private sphere; for many, that becomes
synonymous with safeguarding property rights. Protecting prop-
erty from government seizure is an important part of guarding
against tyranny.*6

2. Property Liberty: Within the Private

There is a second respect in which property figures in the Lib-
erty of Persons account, less concerned with the state than with
what happens within that private sphere itself. Property is a place
where ordinary people generate rules to order mutual expectations
or settle disputes, without making recourse to formal law or state

Society,” CAPITALISM AND FREEDOM, supra note 40, at 22-36; Douglas W. Kmiec, The Coher-
ence of the Natural Law of Property, 26 Var. U. L. Rev. 367, 383 (1991) (arguing that prevent-
ing harms to property is a governmental function consistent with the natural rights
tradition).

44. See ROBERT ELLICKSON, THE HOUSEHOLD: INFORMAL ORDER AROUND THE HEARTH 1
(2008) [hereinafter ELLicksON, HousEHOLD] (characterizing property in the private sphere
as an individual’s retreat from social life).

45. “The system of natural rights usually refers to the rights to acquire and own prop-
erty, and to have exclusive liberty to control one’s own person and labor.” Richard
Epstein, A Last Word on Eminent Domain, 41 U. Miam1 L. Rev. 253, 257 (1986).

46. This scholarship claims as its heritage, inter alia, James Madison’s drafting of the
Takings Clause. See U.S. ConsT. amend. V (Takings Clause); CREATING THE BILL OF RIGHTS:
THE DoCcUMENTARY RECORD FROM THE FIRST FEDERAL CONGRESS xiii—xiv, 11-15 (Helen E.
Veit et al. eds., 1991) (reproducing Madison’s proposed resolution of amendments that
became the Bill of Rights, including the Takings clause); William Michael Treanor, The
Original Understanding of the Takings Clause and the Political Process, 95 CoLum. L. Rev. 782,
791, 837 (1995) (analyzing Madison’s role in drafting of Takings Clause), cited in John F.
Hart, “A Less Proportion of Idle Proprietors”: Madison, Property Rights, and the Abolition of Fee Tail,
58 WasH. & Lee L. Rev. 167, 169 nn.12-13 (2001) [hereinafter Hart, Fee Tail]. But see Hart,
Fee Tailat 169 (arguing that Madison was not as libertarian as portrayed, supporting legisla-
tive interference with some forms of property, particularly inherited wealth, to defeat per-
manency by the equalizing tendency of the laws).
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institutions. Property becomes an experimental space for creating
“order without law.”*7

Consider practices between neighbors in the private sphere.*® It
is not necessarily the perniciousness of the state or its tyrannical
officeholders that lead people to avoid contact with it. People have
other reasons. One is the complexity of formal substantive and
procedural rules, which in real life imposes costs for going through
state institutions. According to Robert Ellickson, Coasian predic-
tions about when people would resort to the law or avoid it** do
not, for example, fit with findings from his study of neighbors in
Shasta County, California where transaction costs lead people to
ignore law and work things out according to shared informal
norms in many instances.®® This critique is characteristic of the
Liberty of Persons account. Ronald Coase and others who err in
assuming that people can “effortlessly learn and enforce their ini-
tial legal entitlements”! overstate the importance of the law, for-
mal legal institutions, and the state.>2

Consider, alternately, the intimate spaces of the household. The
household is another space in which inhabitants establish order
and come up with rules or other means for allocating resources
and settling disputes, generally ignoring formal law and state insti-
tutions as they go about it. “Liberal households”>® require, as the
background for their activities, several preconditions. One is a “lib-
eral state,” a self-restraining or restrained state, limited from
intruding into the private sphere, content with “establishing a set
of background rules,” leaving individuals to “structure their own

47. Some of the impetus for studying “norms” and normative orders outside of formal
law in U.S. legal scholarship comes from this school of thought. See, e.g., ROBERT ELLICK-
soN, OrRDER WiTHOUT Law: How NEIGHBORS SETTLE DispuTEs (1991) [hereinafter Errick-
SON, ORDER]

48. See Robert C. Ellickson, Of Coase and Cattle: Dispute Resolution Among Neighbors in
Shasta County, 38 StaNrORD L. REvV. 623 (1986).

49. See Ronald H. Coase, The Problem of Social Cost, 3 J. L. & Econ. 1 (1960) [hereinaf-
ter Coase, Social Cost] (in the parable of Farmer and Rancher given to illustrate Coase
Theorem, the absence of transaction costs renders law irrelevant).

50. ELLICKSON, ORDER, supra note 47, at 280.

51. Id. at 281.

52. For example, in The Problem of Social Cost, Coase proposes, “In a world in which
there are costs of rearranging the rights established by the legal system, the courts, in cases
relating to nuisance, are, in effect, making a decision on the economic problem and deter-
mining how resources are to be employed.” Coase, Social Cost, supra note 49, reprinted in
RonaLDp Coask, THE FiRm, THE MARKET, AND THE Law 95, 132-33 (1988), cited in E1LICKSON,
ORDER, supra note 47, at 281.

53. The concept of the “liberal household” is elaborated in WiLLIAM JaMES BOOTH,
HouseHoLDs: THE MORAL ARCHITECTURE OF THE EcoNnomy (1993).
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”r

living arrangements.”>* Another is a system of private property in
land, which “provides havens within which household members
can fashion their own domestic arrangements.”>>

3. The Rugged Individualist

The Liberty of Persons account depends on its own understand-
ing of the human. One is the person occupying state office, the
antagonist lurking in the background of Epstein property liberty,
the Tyrant. The individual of the private sphere, the protagonist of
Epstein and Ellickson property liberty alike, is competent, decisive,
and as a matter of cognition better at taking decisions to arrange
her own affairs than a third party.>¢ We may call this central figure
of the Liberty of Persons account The Rugged Individualist, as long
as we understand that individualist to be engaged, often intensely,
in private ordering. Our Rugged Individualist is busily involved in
privately associating in order to fend off the state or to build up
rules and networks for allocating resources and working out dis-
putes over their management. The point is not that the Rugged
Individualist is antisocial or apolitical. Rather, she finds political
community in private association. As a practical matter, the prox-
imity and scale at which political association happens is usually
more local and smaller than the state: the household, the neigh-
borhood, the county. Property in this account may be a topic of
discussion, an object of political community; property is certainly
the setting for it. Even the Rugged Individualist works on political
community, and property plays a central role in its constitution, in
the Liberty of Persons account.

B. The Wealth of Nations Account

Not all see liberty leading to private order, or property necessa-
rily as a space within which order without law is established. The
very liberty that affords an individual the authority to devise
schemes to co-operate within a household or between neighbors
also leaves open the logical possibility of the alternative. Just as we
can imagine order without law, we can imagine disorder without
law. Autonomous individuals may compete as well as cooperate.
Competition for resources raises the specter of disorder and for

54. ELLICKsON, HOUSEHOLD, supra note 44, at 14.

55. Id. at 15.

56. Id. at 14 (“The core tenet of liberalism is that a competent adult presumptively
can decide better than a state, master, parent, or other third party what arrangements best
suit that individual.”).
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some, this specter becomes a justification for institutions to keep
things sorted out. In this vision, property is not the space from
which one can achieve respite from the “hurly-burly of larger soci-
ety”®” or carve out an autonomy unencroached upon by the state.
Rather, in this account property is a prize, the competition for
which calls for formal rules and justifies a third-party rule-maker,
adjudicator, and enforcer, the state. This account progresses
through several steps (some of which—its imagining of a com-
mons, its free-trade conclusions—eventually dominate Western
advising to post-Soviet states).>® There are a variety of versions, but
they begin from a common starting point, the harvest of resources
from a commons.

1. Property, Competition, and Political Community

The paradigmatic versions of this account, starting with John
Locke, open with industrious persons gathering the fruits of nature
and, eventually, forming associations to protect their stocks of
property from one another. “The great end of men’s entering into
society, being the enjoyment of their properties in peace and
safety” depends on law as “the great instrument and means” in that
project.>® Thus Locke imagines the origins of state institutions.
William Blackstone similarly engages in an imaginary of the origins
of human political association. For him, it results from a transition
from use rights to ownership rights and from ownership to compe-
tition and disputes. In the beginning or shortly thereafter, Man-
kind’s increase demanded a reconceptualization of property, from
“immediate use” of objects from the wild commons to “more per-
manent dominion” over the “very substance of the thing.” “Other-
wise, innumerable tumults must have arisen, and the good order of
the world been continually broken and disturbed, while a variety of
persons were striving who should get the first occupation of the
same thing, or disputing which of them had actually gained it.”¢°

As fanciful as these imaginative accounts may appear to us now,
they are employed as origin myths in the construction of some seri-

57. ErLLicksON, HOUSEHOLD, supra note 44, at 1.

58.  See infra Sections I1.B. and II.C. (discussing Western property discourse brought to
bear on the post-Soviet reform process).

59. JonN Locke, SECOND TREATISE OF CIviL. GOVERNMENT ch. 11, § 134 (1690) [herein-
after LOCKE, SECOND TREATISE], available at https://www.marxists.org/reference/subject/
politics/locke.

60. WiLLiAM BLACKSTONE, COMMENTARIES ON THE LAaws or ENGcLAND 408—-09 (W. Max-
well ed., 1865), available at http://books.google.com/books?id=7fhWAAAAcAAJ&printsec
=frontcover&source=gbs_ge_summary_r&cad=0#v=onepage&q&f=false.
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ous conceptual apparatuses. In these stories, competition for
resources justifies government itself. As Adam Smith asserts in his
first lecture on jurisprudence, “The first and chief design of every
system of government is to maintain justice; to prevent the mem-
bers of a society from incroaching [sic] on one anothers [sic] prop-
erty, or siezing [sic] what is not their own.”®! Note that for Smith’s
individual, the threat of property seizure may come from other pri-
vate property owners, not only the state.

At this point, the Wealth of Nations account makes a Libertarian
point on limiting the use of state power. If government is insti-
tuted to protect property, it follows that not even the sovereign or
other supreme power may strip a person of her property without
her consent.®? The American revolutionary slogan “No taxation
without representation” illustrates the logical work done by the ori-
gin story of laws and state to safeguard property: No state authority
may take a person’s property without her direct consent or her
consent given through a representative. Absent representation,
taxation amounts to an annihilation of property rights and works
an absurdity, that government annihilates the very thing, property,
which it is established to safeguard.5®> Although they share a posi-
tion on the necessity of private property being inviolate from gov-
ernment predation, the relationship of the property owner to the
state is fundamentally different in the Wealth of Nations account
than in the Liberty of Persons account. Instead of property prima-
rily serving as a space of autonomy from the state, property is a
claim the state is devised to protect.

2. The Pay-off: Property as Wealth-Creating Institution

The Wealth of Nations account offers a vision of the benefits of
property rights and the economic activity they support, what Carol
Rose calls “the standard story,” that property is a wealth-creating
institution.®* However, this “standard story” actually has at least

61. Adam Smith, Of Jurisprudence (Dec. 24. 1762), LECTURES ON JURISPRUDENCE, vol. V
of the Glasgow Edition of the Works and Correspondence of Adam Smith 5 (R. L. Meek,
D. D. Raphael & P. G. Stein eds. 1982), available at http://www.estig.ipbeja.pt/~ac_direito/
Smith_0141.06.pdf.

62. See LOCKE, SECOND TREATISE, supra note 59, ch. 11, § 138 (pointing out property
rights between subjects are not secure if a sovereign has the power to seize something, use
it, or dispose of it).

63. See, e.g., ARTHUR LEE, AN APPEAL TO THE JUSTICE AND INTERESTS OF THE PEOPLE OF
GREAT BRITAIN IN THE PRESENT DispUTES wiTH AMERICA 30 (J. Almon ed., 1775), available at
https://archive.org/stream/cihm_36238#page/n33/mode/2up (quoting Locke’s Second
Treatise § 138 as the basis for arguing against taxation without representation).

64. Rose, Keystone Right, supra note 4, at 330.
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three different versions in the retelling. One version is that of
establishing a claim on property through the labor of first capture.
In this story, some resource, sought because of its perceived pre-
existing value, is up for grabs: a fox, a cave, a record-setting base-
ball.5> One person establishes a superior claim through labor, cun-
ning, first capture.®® Adherents of this view, citing to Locke,
propose that capturing a contested resource transforms it from an
object of undetermined legal status into property.5”

Second is the story of creating wealth through labor on pre-
existing property. The resource is not up for grabs. Rather, the
question is, what induces a person to work on something that is
already her property? Secure property rights create—or rather,
are the basis of, in Jeremy Bentham’s phrasing—expectation.%®
The expectation that my claim to a thing will be respected in the
future leads me to labor over or cultivate it in the meantime. Here,
law fosters the investment of labor into property that creates
wealth.% “Law does not say to a man: ‘Work, and I will reward
you.” It says rather: ‘Work, and by staying the hand that would tear
them from you, I will assure to you enjoyment of the fruits of your
toil . . . .77 A society that safeguards property rights thus

65. See, e.g., Pierson v. Post, 3 Cai. R. 175, 2 Am. Dec. 264 (N.Y. Sup. Ct. 1805) (allocat-
ing disposal of a fox); Edwards v. Sims, 232 Ky. 791, 24 SSW.2d 619 (1929) (regarding rival
claims to portions of the Great Onyx Cave); Popov v. Hayashi, No. 400545, 2002 WL
833731, at *1 (Cal. Super. Dec. 18, 2002) (considering rival claims to the baseball hit in
Barry Bonds’ record-setting 73rd homerun).

66. But see Johnson v. M’Intosh, 21 U.S. (8 Wheat.) 543, 568 (1823) (disregarding
prior occupancy in favor of a doctrine of “dominion” to decide rival claims to lands
acquired from Native Americans).

67. Locke, SECOND TREATISE, supra note 59, ch. 5, § 27 (arguing that by removing
something from the state of nature, a claimant mixes his labor with it and thereby makes it
his property).

68. Jeremy Bentham, Principles of the Civil Code, THE THEORY OF LEGISLATION 145
(Charles Milner Atkinson trans. and ed., 1914), available at http://books.google.com/
books?id=fQgl1 AQAAMAA]&printsec=frontcover&dq=bentham+principles+of+the+civil+
code&hl=en&sa=X&ei=Vi7o0U-nMG8PrigKL_YCgDQ&ved=0CB4Q6AEwAA#v=onepage&q=
bentham %20principles%200f%20the %20civil % 20code&f=false (characterizing property
as nothing more than the basis of a certain expectation, deriving hereafter certain advan-
tages from a thing which we are already said to possess).

69. Id. at 153 (An attack against one person’s property “excites alarm and distrust in
property owners generally,” while law creates the “encouragement” necessary to the devel-
opment of industry.). See also Locke, SECOND TREATISE, supra note 59, ch. 5 § 42 (wealth
accrues to the Prince who secures his subjects’ property rights in law and thereby secures
“protection and incouragment [sic] to the honest industry of Mankind”).

70. Bentham, supra note 68, at 143; see also, e.g., id. at 130.
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increases the wealth of all its members?! (even the poorest non-
property owners).”2

A third version of property as a wealth-creating institution adds
division of labor to the foregoing. Property rights, ensured by a
strong third-party guarantor (like the state), provide incentives to
labor. The resulting beneficial increases in productivity are further
multiplied by division of labor and specialization.” Property thus
enriches the individual property owner; it also enriches the econ-
omy of which the individual is a part, a key element in producing
“the wealth of nations.”” In an influential addendum to this third
version, division of labor may be applied to producing specialized
goods according to a nation’s “comparative advantage.””> Instead
of accumulating as surplus, that specialized wealth may become a
basis for trade, further enriching individuals and nations.”s This
last version, formulated just after the turn of the nineteenth cen-
tury, accompanied observation of a shift in property rights and
social change”” in which property plays a role in the emergence or
disappearance of social classes and in political transformation.”®

These three versions, despite their differences, come to the com-
mon conclusion that property creates wealth, which accrues to
population and sovereign alike. Property supports both private

71. Id. at 148 (“Now, by creating property, the laws have created wealth . . . .”).

72. Id. at 149 (proposing that the protections of property law create wealth for some
and thus improve the lot of all, including those still in humanity’s original condition of
poverty).

73.  See Apam SmiTH, THE WEALTH OF Nations, VoL. I, Book I, § 1.1.1 (the greatest
improvement in the productive powers of labor are the effects of the division of labor)
[hereinafter SmitH, WEALTH OF NATIONS], available at http://www.econlib.org/library/
Smith/smWN1.html#B.1,%20Introduction %20and % 20Plan % 200f% 20the % 20Work.

74. Id.

75. Davip Ricarpo, ON THE PriNcIPLES OF PoLiticaL Economy AND TaxaTION ch. 19
§1 (3d ed. 1821), [hereinafter RicarRpO, PrincIPLES OF Poriticar. EcoNnomy AnD Taxa-
TION], available at http://www.econlib.org/library/Ricardo/ricP5.html#Ch.19,%20
Changes%20in %20the %20Channels%200f%20Trade.

76.  See DAvID RicARDO, Preface, ON THE PriNcCIPLES OF PoLiTical. EcONoMy AND TAXA-
TION (1821), available at http://www.econlib.org/library/Ricardo/ricP1.html#Preface
[hereinafter RicarRDpO, Preface]. But see, e.g., JOAN ROBINSON, ASPECTS OF DEVELOPMENT AND
UNDERDEVELOPMENT (1978) (critiquing Ricardo’s theories of comparative advantage and
proposals regarding free trade with historical examination of his example of trade between
England and Portugal).

77. RicArRDO, Preface, supra note 76. See generally, JouN G. GAGLIARDO, ENLIGHTENED
Despotism 39-40, 58-59 (1967) (an old regime of land tenure privileges yielded to a new
production model of rural laborers freed from feudal service and a commerce-rich, land-
less but monied class looking for investments), cited in Rose, Keystone Right, supra note 4.

78.  See Gagliardo, supra note 77, at 341 (loosening feudal holds on land tenure and
increasing alienability of property in land aided “[e]nlightened [d]espots” competing with
traditional landed aristocracies).
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and state spheres; the state secures the private sphere by safeguard-
ing property rights.

3. The Free-Wheeling Trader

The figure that emerges from the Wealth of Nations account is
the property owner who forms a state to safeguard property inter-
ests, the property owner-cum-citizen. Citizens then engage in trad-
ing the yields of their properties. The free-market liberalism that
finds some roots in nineteenth-century mercantilism envisions a
role for the state very different in some respects from Libertarian-
ism. Both share an interest in the state staying out of the way; but
while the Rugged Individualist would just as soon the state disap-
peared, the Free-Wheeling Trader may need the state to safeguard
trade, some of which takes place far outside of local normative
orders or disputing mechanisms.

The Wealth of Nations account outlined here itself encompasses
some positions that would regard each other as intellectual adver-
saries. However, by the late twentieth century, tensions between a
classical economics of national wealth accumulation versus a free-
trade economics—so apparent to David Ricardo in the early nine-
teenth century—had for many become obscured by larger battles
with other foes. Even within the West, primary fault lines lay not
between Smith and Ricardo, but between Friedman and Keynes.
Rather, former distinctions within classical economics had become
blurred and property, conceptually, had become lumped into one
understanding of what Carol Rose calls “capitalist property rights—
freely acquired, freely traded, divorced from any attachment to
birth or status.””

C.  The Democracy of Nations Account

In the Liberty of Persons account, property is the basis for a pri-
vate-sphere refuge from state tyranny, within which private actors
order relations amongst themselves without the state.’° In the
Wealth of Nations account, property is the basis for a wealth-creat-
ing private sphere that yields collective enrichment for society and
sovereign.®! Taken to free-trade conclusions, private production
organized around comparative advantage becomes a basis for trade
with other nations, further increasing wealth and collective enrich-

79. Rose, Keystone Right, supra note 4, at 337.
80. See infra Section LA.
81. See infra Section 1.B.
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ment.®? In the Democracy of Nations account related below, prop-
erty is still a means, but to a different end: it provides a bulwark
against concentrations of power that thwart a people’s capacity for
self-governance.

1. Jeffersonian Property Liberty

This account shares a Libertarian concern with combatting tyr-
anny, but here power is not seen as exclusive to the state.?® Wealth
may be a source of power as well. Consequently, the private sphere
is not only a possible space of resistance against tyranny; with con-
centrations of wealth, it too may be a source of threat to citizen
self-governance. The existence of private property as such is not
sufficient to safeguard democratic processes.

This conceptualization of power and risk leads to some program-
matic implications. A legal framework supporting private property
rights is necessary but not sufficient. The actual arrangement of
property also matters.®* The “negative” part of this program is that
property should not be concentrated in the hands of a few. Con-
centrations of property could yield concentrations of wealth used
to influence democratic deliberations, sway governance processes,
or control state offices. The “positive” part of this program is that
property distributed among small-holders can reinforce the poten-
tial for self-governance by providing a base for economic self-suffi-

82.  See infra Section 1.B.2.

83. For the view of a representative early radical Jeffersonian, see, e.g., Michael Lieb,
Medical Doctor of Philadelphia and Advocate of Republican Government, AURORA (Nov. 2, 1801)
(under despotism, people’s property, liberty, and lives are held “by courtesy,” not by law),
cited in Andrew Shankman, Malcontents and Tertium Quids: The Battle to Define Democracy in
Jelfersonian Philadelphia, 19 J. oF THE EArRLY REPUBLIC 43, 46 (1999).

84. To take just one famous example, Jefferson worked to divorce bloodline from
land holding by trying to abolish the fee tail in the United States. See A.W.B. Simpson, A
History ofF THE LAND Law 81-82, 90 (2d ed. 1986). Fee tail was an inheritable estate in
land that could not be alienated in fee simple by the present possessory interest holder
(the “tenant in tail”). See id. It passed at death to the heir in tail, typically by primogeni-
ture. See id. If the bloodline died out, absent remaindermen, the reversion interest deter-
mined present possessory interest meaning that at that point rights in land reverted to the
grantor (or, more likely, grantor’s heir) in fee simple. See id. See also]J. oF THE HOUSE OF
DELEGATES OF VA. [Oct. 7-Dec. 21, 1776] at 13, 23 (Richmond, Samuel Shepherd 1821)
(reporting that Jefferson presented the bill to abolish fee tail in Virginia), cited in Hart, Fee
Tail, supra note 46, at 168 n.4; THOMAS JEFFERSON, Autobiography, in 1 THE WRITINGS OF
THoOMAS JEFFERSON 68—69 (Paul Leicester Ford ed., New York, G.P. Putnam’s Sons 1892)
(asserting the importance of abolishing fee tail and counting the Virginia legislation
among his foremost achievements), cited in Hart, Fee Tail, supra note 46, at 168 n.4; Act of
Oct. 1776, ch. XXVI, 9 THE STATUTES AT LARGE: BEING A COLLECTION OF ALL THE LAWS OF
VIrRGINIA 226 (William Waller Hening, ed., Richmond, Va,, J. & G. Cochran 1821) (abolish-
ing fee tail), cited in Hart, Fee Tail, supra note 46, at 167 n.1.



844 The Geo. Wash. Int’l L. Rev. [Vol. 47

ciency and thus resistance to wealthy or politically powerful
interveners. This view of the relationship between property and
political community, wherein the goal is the Democracy of Nations
over the Wealth of Nations, is most famously associated with
Thomas Jefferson.®>

2. Property, Subsistence, and Civic Virtue

Jefferson relies on property to furnish the property-owning citi-
zen with subsistence. Economic self-sufficiency in turn provides
the possibility of citizens independent from the pressure of wealth-
ier or larger interests during deliberations required of democratic
self-governance. Land ownership does not accomplish all that Jef-
ferson expects of property. Land use plays a role as well. Jeffer-
son’s contemporaries observe traditional agricultural production
in Britain giving way to three new classes: land owner, agricultural
laborer, and (potentially landless but monied) commercial inves-
tor.86 That sort of alienation does not suit Jefferson’s purposes.
His account connects political economy with moral economy. For
Jefterson, land use plays a role in the formation of citizens ade-
quate to a functioning democracy. “Cultivators of the earth are the
most valuable citizens,”®” he asserts, again and again.®® Property
ownership in land forges lasting bonds to a nation in a time of
emigration, immigration, nation-building, loyalty, and betrayal.®®
It is not agricultural land in its symbolic capacity that most captures
Jefferson’s imagination, however. In his view, the activity of farm-
ing instills a prized kind of civic virtue.”® Agriculturalist landown-

85. See generall) RICHARD HOFSTADTER, THE AGE OF REFORM: FROM Bryan TO FDR
(1955).

86. SeeRicardo, Preface, supra note 76; for an influential treatment, see also Charles A.
Beard, Some Economic Origins of Jeffersonian Democracy, 19 Am. HisT. Rev. 282, 298 (1914)
(characterizing the split between Hamilton’s Federalists and Jefferson’s Republicans in
Congress as “a clear case of a collision of economic interests: fluid capital versus
agrarianism.”).

87. Letter from Thomas Jefferson to John Jay (Aug. 23, 1785), in WRITINGS OF
THoMAS JEFFERSON 818 [hereinafter JEFFERSON, Letter to Jay], cited in Michael Hardt, Jeffer-
son and Democracy, 59 Am. Q. 41, 54 (2007) [hereinafter Hardt, Jefferson and Democracy].

88. See, e.g,, Thomas Jefferson, Response to Query XIX, The Present State of Manufac-
tures, Commerce, Interior and Exterior Trade?, in NOTES ON THE STATE OF VIRGINIA (1787
(1781)) [hereinafter JEFFERSON, NOTES ON VIRGINIA], available at http:/ /avalon.law.yale.edu
/18th_century/jeffvir.asp (“Those who labour [sic] in the earth are the chosen people of
God, if ever he had a chosen people”).

89. JEFrERSON, Letter to Jay, supra note 87 (cultivators are “tied to their country &
wedded to it’s [sic] liberty & interests by the most lasting bonds.”).

90. Id. (affirming farmers are “the most vigorous, the most independent, the most
virtuous” citizens).
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ers are a repository for “genuine virtue” because they “look up to
heaven, to their own soil and industry” for subsistence.”!

The alternatives suffer by comparison. In Europe, lands are
“locked up against the cultivator” because of scarcity of arable land
or because of local monopolies on ownership.”2 The resulting
unemployment might reasonably lead European political econo-
mists like Smith to preach manufacture; but with different land
tenure regime and population density America is freed to con-
struct a system of land ownership that fosters the moral character
of a citizenry necessary for democracy. Those who labor in manu-
facturing depend on the “casualties and caprice of customers.”?
“Dependance [sic] begets subservience and venality, suffocates the
germ of virtue, and prepares fit tools for the designs of ambi-
tion.”** These are not qualities of citizens fit for self-governance.
His writings to Washington betray skepticism of a Ricardian econ-
omy based on trade as well.9> In aggregate, the health of a citi-
zenry can be measured by the proportion engaged in agriculture.?¢

It is this anthropology—an understanding of human nature that
construes a causal relationship between land ownership, the self-
sufficiency of subsistence agriculture, and a resultant civic virtue—
and its sociological conclusions that take Jefferson to a theory of
government and political economy. He fears the nation’s depen-
dence on a raw-materials export economy less than he fears the
loss of the individual’s self-sufficiency and economic independence
that a manufacturing economy would bring about. “[L]et our
work-shops remain in Europe. It is better to carry provisions and
materials to workmen there, than bring them to the provisions and
materials, and with them their manners and principles.”®?

Despite his totemic status in U.S. history, Jefferson’s economic
views are out of fashion. This is not only because of repugnance at
the contradiction between his views on property, virtue, and
democracy and his own practices in using enslaved labor to culti-
vate his agricultural land. In addition, today Jefferson’s calls for an

91. JEFFERSON, NOTES ON VIRGINIA, supra note 88. Jefferson wrote his “Notes on the
State of Virginia” as an analytical response to queries from a French interlocutor in which
he explains natural resources and political economy of his corner the new world. /d.

92. Id.

93. Id.

94. Id.

95.  See, e.g., Thomas Jefferson, Letter to George Washington (Aug. 14, 1787), available
at http:/ /founders.archives.gov/documents/Jefferson/01-12-02-0040.

96. JEFFERSON, NOTES ON VIRGINIA, supra note 88.

97. Id.
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economy based on extraction, agriculture, and export of raw
materials versus manufacturing and commerce look like the basis
of what is now called “underdeveloped” versus “developed” econo-
mies.”® In economic development his opponent Alexander Hamil-
ton is cited today as having anticipated a future course of American
capitalism.?® However, in their own time, rivals did not reduce the
Republican-Federalist debates to a dispute over economic produc-
tion. Their views differ in political theory, sociology, and anthro-
pology: over the plausibility of different forms of representative
government, the kind of social structure required for it, and the
kind of persons who would make the citizens demanded of that
society and government.

Jetferson does not claim that this program promises greatest effi-
ciency. His eye is on a higher prize. “The loss by the transporta-
tion of commodities across the Atlantic will be made up in
happiness and permanence of government.”'%° His calculation is
based on the “spirit of a people” required for a healthy democracy.
Neither wealth itself, nor a tyranny-restraining constitution, nor
wise legislation are enough to preserve the republic. “Itis the man-
ners and spirit of a people which preserve a republic in vigour
[sic]. A degeneracy in these is a canker which soon eats to the
heart of its laws and constitution.”!°!

3. The Self-Sufficient Citizen

The central figure of the Democracy of Nations account is the
Self-Sufficient Citizen, yeoman-farmer, autarkic, unencumbered by
dependency and immunized against wealthier or more powerful
influences. Small-holding agriculture offers the self-sufficiency
that protects against the tyrant and his state as well as against the
oligarch and his manipulations of wealth.1°2 Just as importantly in
Jefferson’s view, it cultivates a certain independence of character
that a democracy requires in its citizens.

98. Hardt, Jefferson and Democracy, supra note 87.

99. Id. at b4.
100. JerrFERSON, NOTES ON VIRGINIA, supra note 88.
101. Id.

102. C. B. MACPHERSON, DEMOcCrATIC THEORY 135 (1973) (in Jeffersonian thought,
small property defies subservience and guarantees against government tyranny and eco-
nomic oppression), cited in Hardt, Jefferson and Democracy, supra note 87, at 57 n.18. For
critique of Jefferson’s “reactionary utopia” of agrarianism, see MANFREDO TAFURI, ARCHI-
TECTURE AND UtOPIA (BarbaraLuigia LaPenta, trans., 1979), cited in Hardt, Jefferson and

Democracy, supra note 87, at 54 n.16.
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Jetfersonian economic theory had long lost currency with U.S.
legal theorists by the end of the twentieth century, yielding to pre-
occupations with increasing wealth or maximizing utility.
Although not in vogue as economic theory, though, Jeffersonian
documents and the liberties they espouse figure in the celebratory
atmospherics at the fall of the Berlin Wall and the dissolution of
the Union behind the Iron Curtain. At that time, too, in U.S.
scholarship and policy advising to Eastern European governments,
a Jefferson presumption of a relationship between property owner
and model citizen resurfaces, I propose, sometimes explicitly!??
and sometimes implicitly.!04

D. Legal Thought on the Eve of Engagement

In this section I identify several accounts in Western legal schol-
ars’ intellectual repertoire as they faced the challenges of the post-
Soviet moment. As different as these accounts are from each
other, they share some commonalities. In each, property—a fea-
ture of a private sphere—plays a distinctive role in the constitution
of political community, the ordering of social relations in a certain
kind of public sphere. The central figure emerging from each
account is the figure of the private property owner, imagined as an
individual. Property is the setting for a private sphere; it creates
wealth or self-sufficiency, either enriching the nation or empower-
ing individuals to create self-governance.

This material also highlights major questions, dating at least to
the founding of the U.S. republic, still left unresolved. Is property
the basis for a private sphere that is an indispensible space for
political associations below the radar of the state or source of con-
centrations of wealth that add one more threat to citizen self-gov-
ernance? Does property bring empowering self-sufficiency or
disempowering differences in wealth? New questions arise: How
would the Self-Sufficient Citizen fare in a time of modern industri-
alized agriculture and economies of scale? Finally, while the tradi-
tions upon which these accounts draw do attend to the
practicalities of citizen self-governance, in their late twentieth-cen-
tury versions broadcast to former socialist states, democracy is sur-
prisingly underexplained. Is democracy merely a matter of how
rulers are selected, amounting to holding free and fair elections?

103.  See, e.g., Sunstein, supra note 13.
104.  See infra Section II.C.
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Or is democracy a matter of citizen self-rule, and if so, what would
that specifically look like in today’s world?

With these accounts furnishing explanations, informing con-
scious critique and subconscious expectation, Western property
theorists viewed a landscape newly revealed with the raising of the
iron curtain. Section II explores features of that exposed land-
scape. It describes property in Marxist theory, Soviet doctrine, and
socialist practice, an alternative account and history from which a
different figure emerges. Western critique of Soviet practice,
based on Western intellectual histories, gave rise to diagnosis of a
property problem and a property solution for the post-Soviet con-
dition. Some results of the encounter between Western ideas and
post-Soviet experience are reported in Sections III and IV.

II. DriacNosis AND REMEDY
A.  Constructing a Collective
1. Marxist Theory, Soviet Doctrine

Socialism is, in important part, also a set of ideas about how
property regime effects social relations and belief systems. Rose’s
“standard story” that property creates wealth!%> is not the one told
here. Instead, classical Marxism identifies private property as the
mechanism that turns laborers into proletarians, the cause of
exploitation under capitalism, and the key element of a capitalist
mode of production.'®¢ With the abolition of private property a
central tenet of Bolshevik doctrine, the legal status of property was
central to the Soviet Socialist project from its beginnings.'%? As
one of its first acts, the Soviet government redistributed crown and
church estates to local peasants.'°® Eradicating private ownership

105. Rose, Keystone Right, supra note 4. See also infra Section I1.B.2 (discussing three
versions of property as wealth-creating institution).

106.  See, e.g., 1 KarRL MARX, CAPITAL ch. 32, The Historical Tendency of Capitalist Accumula-
tion (Samuel Moore & Edward Aveling, trans., 1887), available at http:/ /www.marxists.org/
archive/marx/works/1867-c1/ch32.htm.

107.  See, e.g., Decree of All-Russian Central Executive Committee, On Socialist Land
Reform and on Measures Leading to Socialist Farming, Sobr. Uzakon. i Rasporiazh. RKP
RSFSR [Collection of the Laws and Orders of the Worker-Peasant Government of the Rus-
sian Soviet Federated Socialist Republic], 1919, No. 4, Item 43 (reaffirming, shortly after
the revolution, intention to outlaw individual types of farming and setting collective land
use as the destination for Soviet law and policy), reprinted in IDEAs AND FORCES IN SOVIET
LecaL History 118 (Zigurds L. Zile ed., 1992) [hereinafter Zile, SOvVIET LEGAL HISTORY]; see
also VLADIMIR ILvyicH LENIN, Otvet na zapros krestianina [Reply to a Peasant’s Inquiryl, in
PorNOE SoBraniE SocHINENII [Complete Collection of Essays], 1953 (1919).

108.  See Second All-Russian Congress of Soviets Decree “On Land,” Sobr. Uzakon. i
Rasporiazh. RKP [Collection of the Laws and Orders of the Workers” and Peasants’ Gov-
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in all agricultural lands, including small peasant holdings, began
with mass collectivization a decade later.!0°

By the end of the Soviet period, Soviet law had erected a hierar-
chy in which property at each level enjoyed a different extent of
legal protection. The more accessible to the public or reciprocal
the relations between users, the higher in the hierarchy a category
stood. At the top, “state socialist property” included property spe-
cifically owned by the state, all land, and all natural resources. It
could not be used as security and was inalienable.!'® It was fol-
lowed by “cooperative property,” a kind of restricted-use commons,
belonging indivisibly to a distinct group of citizens.!!! At the bot-
tom of the hierarchy, “personal property” served personal needs
and included single-family apartments or houses, dachi (vacation
cottages), furniture, clothes, and cars.!'2 (Ownership of a house or
dacha did not include the land under the building. Translating
into Anglo-American terms, we could say roughly that Soviet law
lacked fixtures doctrine and treated buildings more like personalty
than realty.)!'® Personal property was the only freely transferable
property, but its use for profit-making activities was largely out-
lawed.!'* Presumptions of legal protection were reversed from
those in the West: the more private the claim, the less legal protec-
tion it enjoyed. In other words, the lower a property type stood in
the hierarchy, the more vulnerable a particular holding was to con-
fiscation, regulation, taxation, or counter-claim. The category of
private property was abolished altogether.1'> Productive assets
were “state property, i.e. the common property of the Soviet
people.”116

Under this schema two entities were allowed to hold agricultural
land: the state farm (sovkhoz), in which land and capital equipment
belonged to the state, and the collective farm (kolkhoz), a restricted-

ernment] 1917-1918, No. 1, Item 3, reprinted in Zile, SovieT LEGAL HISTORY, supra note 107,
at 116-17.

109.  See infra Section IL.A.2.a.

110. See Victor P. MozoLIN, PROPERTY LAaw IN CONTEMPORARY Russia 10 (1993) [here-
inafter MozoLIN, PROPERTY Law].

111. W.E. BUTLER, SovieT Law 178-79 (1983) [hereinafter BUTLER, SovieT Law].

112.  See MozoLIN, PROPERTY Law, supra note 110, at 10-11.

113.  See F.J.M. FELDBRUGGE, RussiaN Law: THE END OF THE SOVIET SYSTEM AND THE
RoLE oF Law 229-46 (1993).

114.  See BUTLER, SOVIET Law, supra note 111, at 174.

115.  See Heller, Anti-Commons, supra note 13, at 628-29.

116. Konst. SSSR (1977) [USSR ConstiTUTION], art. 11 (“State property, i.e. the com-
mon property of the Soviet people, is the principal form of socialist property. The land, its
minerals, waters, and forests are the exclusive property of the state. The state owns the
basic means of production in industry, construction, and agriculture . . . .”).
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use commons to which the collective held title and in which use-
rights to the land and equipment belonged indivisibly to the work-
ers.!'” Resident workers on a state farm were wage laborers with
steady income.!'® Members of a kolkhoz, working collectively-held
property, were subject to risks of weather, pests, disease, and other
exogenous hazards of agricultural production. Insiders felt the dif-
ference. Neither state farms nor collective farms could legally sell
land.!!® Although a barter market in equipment and unauthorized
land use did arise, bargaining was curtailed by central planners’
control over allocation of inputs and price of outputs.!20

This difference in lived experience between state and collective
farm is one point where assumptions embedded in Western prop-
erty scholarship obfuscate an important distinction, giving rise to
blind spots or misunderstanding. Much of Western scholarship
neglects the category of “state property.” Harold Demsetz gives just
a one-sentence definition in his theory of property.!2! Others do
not think it warrants even that!'?? or elide state property with the
category of collectively-held property.'23

For our analysis, we retain separate categories of state and collec-
tive property for several reasons, the first being ethnographic accu-
racy.!?* The old de jure distinction between state and collective
ownership survives into the present in some rural practices, pat-

117.  See Model Collective Farm Charter, 10 Spravochnik Partinogo Rabotnika (“Handbook
of the Party Worker”) 175 (1970), cited in Donald D. Barry, The Spravochnik Partinogo
Rabotnika as a Source of Party Law, in RULING COMMUNIST PARTIES AND THEIR STATUS UNDER
Law 37, 45 (Dietrich A. Loeber ed., 1986).

118. See MErRLE Fainsop, How Russia 1s RuLep (1967).

119.  See C.P.W., Collective Farming in the U.S.S.R.: Post-War Consolidation of Control, 470,
470-71 IV Tue WorLb Topay (Nov. 1948) [hereinafter Collective Farming in the U.S.S.R.].

120. See, e.g., id. at 475-76

121. Harold Demsetz, Toward a Theory of Property Rights, 57 Am. Econ. Rev. 347, 354
(1967) [hereinafter Demsetz, Property Theory] (“State ownership implies that the state may
exclude anyone from the use of a right as long as the state follows accepted political proce-
dures for determining who may not use state-owned property.”).

122, See, e.g., Robert Ellickson, Property in Land, 102 YALE L. J. 1315, 1322 (1992-93)
[hereinafter Ellickson, Property in Land] (querying why Demsetz singles out the state as a
different form of ownership entity and asserting when government acts in a proprietary
role as a land manager, it shares attributes with a nongovernmental group with a constitu-
ency of comparable size).

123.  Although Dagan and Heller admit the state has a special status, in the end they
come around to something like Ellickson’s position dismissing the category of state prop-
erty, surmising since demise of socialism, it has so lost importance as to warrant dropping it
from the previous normalized trilogy of property categories (private, commons, and state).
See Hanoch Dagan & Michael Heller, The Liberal Commons, 110 YALE L.J. 549, 558 (2000-01)
[hereinafter Dagan & Heller, Liberal Commons].

124.  Even when all agricultural land in post-Soviet Ukraine had been converted to col-
lective ownership, it took specific legal measures to extinguish state ownership. See infra
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terns of relationships, epistemology, and expectations. A second
reason pertains to its analytic utility. The category of “state prop-
erty” foregrounds a peculiar owner/manager enjoying unusual
authority to tax, regulate, and exercise powers of eminent
domain.!?> These peculiar powers of regulation — including the
capacity to criminalize certain uses or users — belong singularly to
the state and hold particular explanatory power. (We do this
understanding that “the state” itself is not an unproblematic or
simple category, standing for decidedly varied forms of organiza-
tion and practice.) The state actually occupies two positions in our
property analytic: in the analytic category of property owner, theo-
retically positioned the same as other owners but in practice
endowed with different levers of power, and at the same time in a
separate category that subsumes others, as the institutional setting
in which all other property is held. These distinctions may seem
like splitting hairs until we need to analyze situations of public-pri-
vate overlap or oligarchy. Finally, we preserve the conceptual cate-
gory because compared with state property, collective property has
several distinct features. Collective property most closely approxi-
mates Demsetz’s category of communal ownership,!2¢ for reasons
of scale its management often subject to relations that are, in
Nader’s term, face-to-face as opposed to face-to-faceless.'?” The
nature of the group also matters. Collectively-held property sup-
ports forms of the self and the social not based primarily on state
forms of selthood (like, for example, citizenship), sociability (for
example, bureaucratic indifference),!?® or ethical systems predi-
cated on state values (like, for example, patriotism). Quality as
well as quantity of in-group relationships make a difference regard-
ing managing a shared resource; the state/collective distinction
captures some of those qualitative differences.

Marxist theory and Soviet legal doctrine create a framework for
action. That action, i.e. implementation of theory and doctrine, is
briefly described in the next section in order to describe the land-

Section IV.A. (describing legal measures to abolish state farms and convert them into col-
lective farms).

125.  See Ellickson, Property in Land, supra note 122, at 1322.

126. Demsetz, Property Theory, supra note 121, at 354.

127. See Laura Nader, THE LirE oF THE Law: ANTHROPOLOGICAL PrOJECTS 11, 55, 172
(2002). See also Laura Nader, A User Theory of Law as Applied to Gender, in THE NEBRASKA
SympOSIUM IN MOTIVATION: THE LAW As A BEHAVIORAL INSTRUMENT (1985) (arguing that
development of the law is driven by plaintiffs and explaining that differences of scale and
density of social relations matter in that project).

128.  For exploration of bureaucratic indifference as a feature of the modern state, see
MicHAEL HERZFELD, THE SociAL PRODUCTION OF INDIFFERENCE (1993).
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scape and legacies they created upon which Western property theo-
ries would later be brought to bear.

2. Socialist Practice
a. Collectivization as Destruction

Establishing collective land ownership in Ukraine after the
Soviet Revolution entailed two steps. The first step, what is com-
monly termed “collectivization” in the West, involved destruction
of the previous land tenure system and elimination of a relatively
well-off (in a context of poverty) rural demographic group, the so-
called “kulaks.”12? Between December 1927130 and March 1930,13!
Party and government leaders first urged,!3? then directed, rural
households to form collective farms.!33 In parallel, authorities
hardened their stance towards kulaks. Initially singled out for eco-
nomic isolation,!3* kulaks became the target of “‘liquidation’ as a
class,” a campaign that chillingly became known as “dekulakiza-

129. “Kulak” was a subjective term, designating relatively better off rural smallholders.
How prosperous a person needed to be to be considered a kulak depended on how poor
his or her neighbors were: in one village, owning draft animals could make one a kulak
while in another, merely owning a pig might be sufficient. Judgment was local; during
collectivization, village committees of poor peasants were to draw up lists of local “kulaks.”
Monica E. Eppinger, Reforming the Nation: Law and Land in Post-Soviet Ukraine (2010)
(unpublished Ph.D. dissertation, University of California, Berkley).

130. See Fifteenth Congress of the All-Union Communist Party (Bolshevik) steno-
graphic record 56 (1928) [hereinafter Fifteenth Congress], cited in WAR AGAINST THE PEAs-
ANTRY, 1927-1930, VoLUME 1: THE TRAGEDY OF THE SOVIET COUNTRYSIDE 386 n. 24 (Lynne
Viola et al. eds., 2005) [hereinafter Viola, TRAGEDY OF THE SOVIET COUNTRYSIDE].

131.  Seel.V. Stalin, Dizzy with Success: Concerning Questions of the Collective Farm Movement,
Pravpa, Mar. 2, 1930, at 2.

132.  SeeViola, Introduction to Chapter 3, The Great Turn, 4 May 1929 — 15 November 1929,
in Viola, TRAGEDY OF THE SOVIET COUNTRYSIDE, supra note 130, at 122 (only 1.7% of peasant
households voluntarily joining in the first six months).

133.  See Decree of the Central Committee of the Communist Party “On the Pace of
Collectivization and State Assistance to Collective-Farm Construction,” January 5, 1930,
KPSS v RESOLUTSIAKH 1 RESHENIAKH S’EZDOV, KONFERENTSIAKH, 1 PLENUMOV TsK [THE CoM-
MUNIST PARTY OF THE SOVIET UNION IN RESOLUTIONS AND DECISIONS OF MEETINGS, CONFER-
ENCES, AND PLENUMS OF THE CENTRAL COMMITTEE], vOoL. 5, 72-75 (declaring “wholesale”
collectivization of no less than 75% of a every village), reprinted in Viola, TRAGEDY OF THE
Sovier COUNTRYSIDE, supra note 130, at 201-03.

134. Decree of USSR Central Executive Committee and the Council of People’s Com-
missars “On Collective Farms,” Sobr. Zakon. i Rasporiazh. RKP SSSR [Collection of Laws
and Orders of the Worker-Peasant Government of the Union of Soviet Socialist Republics]
1927, No. 15, Item 161 (excluding kulaks from purchasing agricultural machinery on
favorable terms, forbidding “pseudo-cooperatives” of kin). See also Fifteenth Congress,
supra note 130, at 60 (Stalin advocating “economic measures” to limit the “the known
growth of the kulak” in December 1927 at the Fifteenth Congress of the All-Union Com-
munist Party).
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tion.”13> Between January and March of 1930, Party leaders in Mos-
cow sent urban members and local agents to confiscate kulak
property and summarily execute, incarcerate into concentration
camps or exile kulak owners, and resettle any survivors on small
plots excluded from the new collectives.!3¢ Dekulakization fell par-
ticularly hard on Ukraine. The authorizing decree set quotas for
concentration camp incarceration and exile per republic, with the
quota for Ukraine two to six times higher than for all other
regions.'3” Between exhortation of rural households and deku-
lakization, the portion of collectivized farmland in Ukraine rose
from 16% to 64% in three months.!3%

Dekulakization depopulated pockets of the countryside. For
those left behind, an ominous indicator of worse times to come
initially went largely unnoticed: the first socialized farms, expected
to provide only 12.7% of national grain demand under the 1929
agricultural plan, fell short even of that modest goal.'*® In 1931,
crop yields fell dramatically, but unbelieving Soviet authorities con-
tinued to order aggressive grain confiscation even though farmers
did not have a surplus.!*® By spring 1932, some peasants were
already too hungry to work in the fields.!*! By summer, Ukrainian
peasants were committing suicide to avoid starvation and the Soviet
secret police (the KGB-predecessor Obyedinyonnoye Gosudarst-
vennoye Politicheskoye Upravleniye (OGPU)) was sending scat-
tered reports of cannibalism back to Moscow.'42 While thousands

135.  See Politburo Decree “On Measures for the Liquidation of Kulak Farms in Raions
of Wholesale Collectivization,” Jan. 30, 1930 (Russian Government Archive of Social and
Political History f. 17, op. 162, d. 8, 1. 64—69), reprinted in Viola, TRAGEDY OF THE SOVIET
COUNTRYSIDE, supra note 130, at 228-34.

136. Id.

137.  See id. (targeting 15,000 Ukrainians for concentration camps and 30-35,000 for
exile as kulaks).

138.  See id.

139. See RW. Davies, THE SociALIST OFFENSIVE: THE COLLECTIVIZATION OF SOVIET AGRI-
CULTURE 1929-1930, 104-05 (1980).

140. See The 1931 Grain Harvest, in R'W. DAVIES AND STEPHEN G. WHEATCROFT, THE
YEArs OF HUNGER: SOVIET AGRICULTURE, 1931-1933 48-78 (2004). On food security in the
U.S.S.R,, see generally ELENA OSOKINA, OUR DAILY BREAD: SOCIALIST DISTRIBUTION AND THE
ART OF SURVIVAL IN STALIN’S Russia, 1927-1941 (Kate Transchel ed. & trans., Greta Bucher
Trans., 2001) (abridged and edited version of Elena Osokina, Za FAsAbOM “STALINSKOGO
1zoBILIIA”: RASPREDELENIE I RYNOK V SNABZHENII NASELENIIA V. GODY INDUSTRIALIZATSII
1927-1941 63-64 (1999).

141.  See generally Lynne Viola, Introduction, in VioLA, TRAGEDY OF THE SOVIET COUNTRY-
SIDE, supra note 130, at 1-20.

142.  See, e.g., “Cases of Cannibalism in Uman district, Kiev Region,” Special Communi-
cation of Deputy Head of the Ukrainian GPU, January 28, 1932, TsSDAGOU [Central Gov-
ernment Archive of Civil Organizations [Unities] of Ukraine] f. 1, op. 20, 1. 6274, 32; Kiev
GPU Report March 12, 1932, in Horob, 1932-33 (Kiev, 1990) 433-37; GPU Report from
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of kulaks had been killed and tens of thousands more exiled dur-
ing collectivization, the worst losses during the destructive phase of
Ukrainian collectivization came from hunger.

In Sen’s analysis, famine causes death either by food availability
decline [FAD] (a net loss of foodstuffs available to a consumer) or
food entitlement decline [FED] (wherein food exists but hungry
people’s access to it has declined to starvation levels).'4® Ukrainian
villagers in 1931-1933 certainly suffered from food availability
decline, as harvests faltered from dislocation of hundreds of
thousands, the violent interruptions of collectivization, and the loss
of managerial expertise and normative order from dekulakization.
More, however, died from food entitlement decline, from policy
decisions in Moscow to strip the Ukrainian countryside of grain to
export or to feed urban workers. Of a Soviet Ukrainian population
of 33 million, a minimum estimate of 3.5 million starved to death
between 1932 and 1933.14* Within two harvests of decollectiviza-
tion, a minimum of 10% of the total population of Soviet Ukraine
had perished.!4>

Thus “collectivization” in Ukraine typically refers to a brief, cata-
strophic three-year period of change in rural land ownership
between 1929-1932 at the cost of more than 10% of the rural pop-
ulation. These general outlines of the destructive phase of Ukrain-
ian collectivization, familiar to U.S. thinkers, influenced their
interpretation of the Soviet experience and post-Soviet reform.
However, collectivization in its overtly destructive phase was only
the first step. In rural Soviet Ukrainian experience, “collectiviza-
tion” in its constructive phase continued over the subsequent five
decades.

Dnipropetrovsk, March 5, 1932, in HoLob, 1932-33 409 (Kiev, 1990); Report of Informa-
tion and Sowing Group of Ukrainian Party Central Committee, April 1, 1933, in HoLop,
1932-33 480-81 (Kiev, 1990); all discussed in R-W. Davies & STEPHEN G. WHEATCROFT, THE
YeARS OF HUNGER: SOVIET AGRICULTURE, 1931-1933 421-22 (2004).

143. See AMARTYA SEN, POVERTY AND FAMINES: AN Essay ON ENTITLEMENT AND DEPRIVA-
TION (1981).

144. Total registered deaths (which likely reflects under-reporting) for 1931-33 in
Ukraine is 3,091,809, reflected against an estimated 1930 population of 28,710,628. See
R.W. Davies’ latest calculation at www.soviet-archives-research.co.uk/hunger. Davies and
Wheatcroft, adjusting for statistical birth and death rates, add to the death toll an esti-
mated 1.54 million “excess deaths,” i.e. people who died from famine who would not oth-
erwise have died at that time, in 1932-1933 alone in Ukraine. See R.W. DAVIES AND
STEPHEN G. WHEATCROFT, THE YEARS OF HUNGER: SOVIET AGRICULTURE, 1931-1933 415
(2004).

145.  See generally HUNGER BY DESIGN: THE GREAT UKRAINIAN FAMINE AND ITs SovieT CON-
TEXT (Halyna Hryn ed., 2008).
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b. Collectivization as Construction

As James Scott observes, collectivization ordered rural popula-
tions in such a way that they became visible to the state.!*¢ It also
re-ordered agricultural production with profound effects on politi-
cal community locally.’#7 Collective farms were to operate as a
unit, not merely as an agglomeration of lands held in group owner-
ship. And so, after its violent inception, another extraordinary
movement is associated with Soviet collectivization: building a
modern collective life. Here I highlight just a few measures—
application of science; standardization; division of labor; specializa-
tion; and industrialization—that transformed collectivized farms
and labor:

Science: To facilitate the application of science to agricultural
work, the Soviet government began with the basics, introducing
mass literacy!?® through new institutions like the “rural reading
room”!* for volunteers to teach adult reading or disseminate
information inter alia on agricultural science.!® Learning to read
became not merely a personal pursuit, but a “social task,”!®! creat-
ing readerships through which common bodies of scientific knowl-
edge circulated.!>2

2«

146. James C. ScotT, SEEING LIKE A STATE 203 (1998) (the Soviet state’s “great achieve-
ment” in collectivization was “to take a social and economic terrain singularly unfavorable
to appropriation and control and to create institutional forms and production units far
better adapted to monitoring, managing, appropriating, and controlling from above”).

147.  Contra Scotrt, id. at 202-03 (alleging Soviet collectivized agriculture was an “evi-
dent failure” in raising grain production, creating “new men and women” in the country-
side, or abolishing cultural difference between country and city).

148. Before collectivization, an “army” of twelve million illiterates had blocked agricul-
tural development because the troops could not read the latest scientific literature on
farming methods. See 3 RABOTNIK PROSVESHCHENIA [WORKER OF ENLIGHTENMENT] 22-23
(1926), cited in CHARLES E. CLARK, UPROOTING OTHERNESS: THE LITERACY CAMPAIGN IN NEP-
Era Russia 131 (2000) [hereinafter WORKER OF ENLIGHTENMENT].

149. 1. Kuz’mIN, KAK ORGANIZIROVAT I POSTAVIT RABOTU IZBY-CHITAL'NI [How TO
ORGANIZE AND SET TO WORK A RURAL READING Room] 54-55 (1926), cited in CHARLES E.
CLARK, UPROOTING OTHERNESS: THE LITERACY CAMPAIGN IN NEP-ErA Russia 118 (2000).

150.  See, e.g., WORKER OF ENLIGHTENMENT, supra note 148 (instructing and encouraging
volunteers in early rural literacy campaigns of the 1920s).

151. Editorial introduction to Nadezhda Krupskaya’s “The Organization of Self-Study,” in
N.K. KrRUPSKAYA, PEDAGOGICHESKIE SOCHINENIE V SHESTI ToMAKH, ToMm VTOROI [PEDAGOGI-
cAL Essays IN Six VoLuMEs, VoL. I1] 418 (trans. my own, Pedagogika, 1978) (“[D]eveloping
socialist society and scientific-technical revolution” demands “constantly renewing the
knowledge of every member of society” which itself is “an important social task.”).

152. For an analysis of some effects of creating a reading public, see generally BENE-

DICT ANDERSON, IMAGINED COMMUNITIES: REFLECTIONS ON THE ORIGIN AND SPREAD OF
NaTtioNnaLism (2006).
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Standardization: Training sessions standardized agricultural
techniques within and across farming communities.'>® “Comrades’
courts” provided a forum where fellow farmworkers could rein-
force norms of “tempo, quality, and quality control,” i.e., mutually
monitor standardization.'> Widespread adoption of mechanized
farming — produced in a limited range of models — reproduced
standardization in material culture, from the width of crop rows to
the size of milk bottles.

Division of labor and specialization'®®: A grass-roots campaign,
the Stakhanovite movement!>®, applied Taylorist methods!®” to
increase productivity. Borrowing from a movement that began in
Ukrainian coal mining and heavy industry, rural Stakhanovites
strove to bring rigorous self-discipline, mechanization, division of
labor, and specialized knowledge to fellow collective farm work-
ers.'”® Such efforts sought to divide up agricultural tasks and train
peasants accordingly, creating specialized workers per task. This
division of labor recalls Durkheim!%® more than Ricardo,'6° func-
tioning as a source of social solidarity rather than comparative
advantage.

Enduring legacies of the collectivized countryside resulting from
socialist legal doctrine and policy, then, include rural veneration of
scientific learning, interest in cutting-edge “best practices,” and a
scientific division of labor aimed at maximizing individual efficien-

153. Reading itself is a technology of standardization, of course.

154.  See, e.g., 9-10 Za tempy, kachestvo, proverku [For tempo, quality, and quality control] 35
(1933), photo reportage reprinted in OLEG KHARKHORDIN, THE COLLECTIVE AND THE INDIVIDUAL
IN Russia: A Stupy or Pracrices 281 (1999) [hereinafter KHARKHORDIN, COLLECTIVE AND
THE INDIVIDUAL].

155.  For description of collective farms patterned on the labor practices of heavy indus-
try, see R'W. Davies, THE INDUSTRIALIZATION OF SOVIET RussIA, voL. 2, THE SOVIET COLLEG-
TIVE FAarRM, 1929-1930 (1980); SHEILA FrTzPATRICK, STALIN’S PEASANTS (1994).

156.  See, e.g., LEwis H. SIEGELBAUM, STAKHANOVISM AND THE PoLiTiCs OF PRODUCTIVITY
N THE U.S.S.R, 1935-1941 (1988).

157. For the importance of Taylor in Soviet modernization practices, see, e.g.,
Nadezhda Krupskaya, The Organization of Self-Study, CHTO CHITAT’ 1 CHEMU UCHIT’ SYA,
[WHAT TO READ AND WHY TO STUDY] (1922), reprinted in N.K. KRUPSKAYA, PEDAGOGICHESKIE
SOCHINENIE V SHESTI ToMAKH, ToMm VToroil [PEbAGOGICAL Essays 1N Six VoLuMes, Vou. I]
132, 132 nn.1, 132 and nn.4, 5, 7, 8, 11 (1978) (by Lenin’s widow and an influential Party
activist; citing as models pragmatist William James, and Frederick Taylor, the American
engineer who conceived a system for maximizing efficiency during the workday).

158.  See, e.g., MARY BUCKLEY, MOBILIZING SOVIET PEASANTS: HEROINES AND HEROES OF
StaLIN’s FieLDs 115, 119 (2006) (“Stakhanovites had a duty to share information on better
performance in order to boost food production.”).

159.  See Emile Durkheim, The Division of Labor in Society (1893).

160.  See RicARDO, PRINCIPLES OF POLITICAL ECONOMY AND TAXATION, supra note 75, ch.
19 § 1.



2015] Property and Political Community: The Case of Ukraine 857

cies in group organization through specialization, routinization,
and spatial arrangements. The collective farm became organized
much like an urban factory than a collection of Jeffersonian yeo-
man-individualists. Collectivization throughout the Soviet econ-
omy intensified in the late 1950s.'% On farms, a new
administrative organ, the “link,” united existing primary labor
units into a single group of agricultural brigades, its mission to
coordinate all stages of the production process.'6? Interbrigade
“peer pressure,” horizontal surveillance, reduced the need for
external discipline, since each brigade’s take depended on the
price that the whole “link” received for its final product.!®3 As the
1977 Soviet Constitution declared, as a matter of law, “A pro-
gramme [sic] is being consistently implemented in the USSR to
convert agricultural work into a variety of industrial work, to
extend the network of educational, cultural, and medical institu-
tions, and of trade, public catering, service and public utility facili-
ties in rural localities . . . 7164

Collectivization of landholding!%® initiated a profound transfor-
mation. Villagers still, for the most part, occupied separate cot-
tages cultivating small kitchen gardens for personal consumption
as villagers had previously; but fields were radically transformed by
agglomeration.'%¢ Economies of scale, the introduction of indus-
trial agriculture, mechanization, and vast application of fertilizers
and pesticides became the rule. Long after lands were pooled,
“collectivization” meant forging a modern industrial enterprise of

161. See Karl Eugen Wadekin, The Private Sector in Soviet Agriculture (2d ed. 1973),
cited in KHARKHORDIN, COLLECTIVE AND THE INDIVIDUAL, supra note 154, at 281.

162. See GEORGE BRESLAUER, KHRUSHCHEV AND BREZHNEV AS LEADERs 88-101 (1982)
Khrushchev attempted to increase agricultural production and modernize the countryside
via state investments in agricultural machinery and mineral fertilizer production. Id. at 92,
96. Simultaneously, he concentrated on rationalizing the organization of labor, intensify-
ing pressure on local cadres, and initiating “anti-parasite” campaigns to boost production.
Id. at 88, 89, 94. Efforts to modernize and increase socialist agricultural production
between 1961-1964 culminate in his support for a program of decentralization of manage-
rial initiative combined with increased accountability for worker productivity, the “link”
(zvenevaya) system. Id. at 101.

163. For description of “links” and further literature on them, see GEORGE BRESLAUER,
KHRUSHCHEV AND BREZHNEV As LEADERs 101-04 (1982). See also KHARKHORDIN, supra note
154, at 281-82 (describing the “link” system in the context of building collective
subjectivity).

164. Konst. SSSR art. 22.

165.  See infra Section I1.A.2.a.

166. Agglomeration of many small parcels from individual farmers in a given area into
one collectively held farm or state farm resulted, naturally, in larger parcels. Larger par-
cels are more suited to industrial farming, mechanization, and the applications of science,
standardization, and specialization. See supra notes 150-162.
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farmers marked by specialization, division of labor, and the incul-
cation of mutual responsibility for the finished product. In short,
legal doctrine created collective landholding and collectivizing
landholding was an initial step towards creating a collectivized
workforce. Oleg Kharkhordin refers to this new entity by its trans-
literation from Russian, a “kollektiv,” collective both in material
organization of life and in consciousness.!6”

3. Community and Kollektiv

Conventional Western property doctrine embeds the idea of
community in collective ownership.'%® There are political implica-
tions, even when a group is not specified as a political community;
communal ownership involves policing ontological boundaries,
determining insider and outsider status through the idiom of use
or control: “Communal ownership means that the community
denies to the state or to individual citizens the right to interfere
with any person’s exercise of community-owned rights.”!%® Dagan
and Heller make community implicit in distinguishing a commons
from an open-access resource,!” a commons being specifically
“owned or controlled by a finite number of people who manage the
resource together and exclude outsiders.”'”! The state or collec-
tive farm of the Ukrainian countryside was, in this respect, a com-
mons. While postsocialist land privatization targets collectively-
held land, community is its collateral object.

To designate the user community of the sovkhoz of the kolkhoz,
Kharkhordin’s term kollektiv serves well.'72 A kollektiv is meant to be
a form of organization of experience with a particular material
basis, set up for the purpose of cultivating a certain forms of socia-
bility, identity, and personhood.!”® Referencing the insights of
Soviet Ukrainian educator A.S. Makarenko, Kharkhordin observes,
“if one forms a kollektiv, one also forms a specific individual;
engendering kollektiv and lichnost’ [personality] are two sides of the

167. KHARKHORDIN, COLLECTIVE AND THE INDIVIDUAL, supra note 154, at 77.

168.  See, e.g., Demsetz, Property Theory, supra note 121, at 354 (“Communal ownership”
means “a right which can be exercised by all members of the community.”). For a recon-
sideration of the concept of community, see Alexander & Penialver, Properties of Community,
supra note 21.

169. Demsetz, Property Theory, supra note 121, at 354.

170. “Open access property” is a scheme of “universally distributed, all-encompassing
privilege.” Dagan and Heller, Liberal Commons, supra note 123, at 557.

171. Id. (thus defining a “commons”) (emphasis added).

172.  See Kharkhordin, Collective and the Individual, supra note 154, at 77. See infra
Section ILA.2.b.

173.  See KHARKHORDIN, COLLECTIVE AND THE INDIVIDUAL, supra note 154, at 77.
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same coin.”!'”* The central figure emerging from the Ukrainian
socialist